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APPLICATION. 


§ 55. Lioe—Construction of Terms Sickness or Disease in. 
—The application contained among others the following question 
and answer: “ Have you had during the last seven years any 
sickness or disease? If so, state the particulars and the name 
of the physician or physicians, who prescribed or were consulted.” 
Answer. “No.” The application was a warranty. Held, that 
the applicant could not be required to state what he did not 
know, the inquiry was directed to such sickness as would mani- 
fest its presence in some way, but as to such he must state the 
facts as they were, and not undertake to judge for himself whether 
they came within the meaning of the terms sickness or disease. 
The existence of a disease so manifested would avoid the policy 
regardless of the judgment of the applicant. Held, that the 
terms were not intended to include every bodily ailment, how- 
ever slight, but in their ordinary sense to include such ailments 
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as are calculated to impair the general health or to produce 
death, and such as indicate a vice in the constitution and are 
signs or warnings of danger. 

Union Central Life Ins. Co. vs. Cheever. 

Rep'd Jour’l, p. 264. Outro 8. O. 


ASSIGNMENT. 


$56. Lire.—ZJnconscionable Exaction for.—Requisites of Valid. 
—TInadequacy of consideration alone is no ground for setting 
aside, or refusing to enforce, a contract. But where a party has 
sold and transferred to another, for a valuable consideration, a 
policy of insurance of, $1,477.73, which the insurance company 
is willing to pay, if the assignor will sign her signature to the re- 
lease on the policy, and such assignor avails herself of the situa- 
tion of her assignee, who cannot without such signature recover 
the money due him on the policy, excepting after long delay and 
costly litigation, to‘exact the hard and unconscionable bargain 
that she shall have back more than one fourth of the amount of 
such policy for the mere inconvenience of her writing her signa- 
ture, such agreement cannot be enforced by the assignor. Under 
such circumstances, the assignor can recover at most only what 
is fairly due her for the inconvenience or service of writing her 
signature. The assignment was complete and valid and capable 
of enforcement without the release, which conveyed no further 
valuable consideration. 

Caplice vs, Kelly. 

Rep’a Jour’l, p. 272. 


BENEVOLENT ASSOCIATION. 


$57. Lire.—Power of Expulsion for Non-payment of Assess- 
ment.—Where the certificate of a benevolent association is issued 
setting forth that the member is in good standing, and his 
nominee will at his death be entitled upon its surrender to a cer- 
tain benefit: Held, that in the absence of evidence to the con- 
trary he will be presumed to remain in good standing thereafter. 
The burden of proof to show the contrary rested with the asso- 
ciation. Where notice of assessment was required to be read in 
open lodge, and evidence of such reading was not clear and the 
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member was absent, and it was not clearly proved that the no- 
tice had been sent to him or, if sent, received, there was sufficient 
evidence to justify a finding that the insured was not validly sus- 
pended for non-payment of dues. An application for reinstate- 
ment, if grounded on unjust suspension, does not affect the case. 
A member cannot be expelled without notice. Mandamus will 
lie in favor of a member improperly expelled without notice and 
hearing. 

Citing 4 English Reports, (Moak’s Ed.,) 43 note, 10 Id., 385, note ; Field 
Corp., section 64, etc., 8 A. M. Law Reg., (N. S.,) 537, note, High Ex. 
Rem., sec., 291, etc.; 10 Eng. Rep., (Moak’s Ed.,) 385, note ; Field Corp., 
sec. 65, High Ex. Rem., 11, 295 ; Law Rep., 9 Exch., 190 ; 10 Eng. Rep., 
372, 53N. Y., 103 ; 75 Penn. St., 291 ; 4 Eng. Rep., 43, note High Ex. Rem., 
294 ; 53 N. Y., 103; 10 Eng. Rep., 385, note 111, Mass., 185; High Ex. 
Rem., sec. 292. 

Supreme Lodge Knights‘of Honor vs. Johnson. 

Rep’d Jour’l, p. 261. Inp. 8. 0. 


§58. Lire.—Pleading.—By-law as to Sickness.—A complaint 
setting forth a rule of a benevolent association giving sick mem- 
bers a monthly allowance, as though it were a legal obligation, is 
bad on demurrer. A rule may be abrogated at the pleasure of 
the company and has not the binding force of a contract. A 
complaint failing to show ‘hat the rule or a by-law of similar 
import existed at the time of sickness is bad on demurrer. 


Irish Catholic Benevolent Ass’n vs, O’Shaughnessey. 
Rep’d Jour’l, p. 307. Inp. 8S. C. 


CANCELLATION. 


§59. Fire.—Requisites to.—Authority of Agent.—A current 
policy of insurance cannot be cancelled, except by virtue of a 
power reserved in the policy, or by agreement of the parties. 
Such reservation will never be presumed, but must be distinctly 
shown, . 

Hathorn vs. Germania Ins. Co., 55 Barb., 28; White vs. Madison, 26 N. 


¥., 117; Alliance Ins. Co. vs. Swift, 10 Cush., 433; Fabyan vs. Union M. 
F. Ins. Co., 33 N. H., 203 ; Story’s Agency, 2 246. 


An agent to procure insurance has no implied power to con- 
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sent to the cancellation of a policy once procured and delivered. 
Rothschild vs, American Central Ins, Co. 
Rep’d Jour’l, p. 182. Mo, 8. 0. 


CAPITAL STOCK. 


* $60. Lire.—Set-of Against Subscription—To a suity by an 
insurance company against one of its stockholders, the defendant 
may plead and recover as a set-off any sum of money obtained 
from him by fraud, as a subscription to the stock, unless, being a 
subscriber, there are debts of the corporation unpaid, incurred 
after his subscription, to the amount of the sum so paid or 
greater. 
22 N. Y., 17; Turner vs. Grangers’ Life & Health Ins. Co., Ga. S. C. 


Hamilton etal. vs. Grangers’ Life & Health Ins, Co. 
Rep’d Jour’l, p. 282, Ga. 8. C. 


§61. Fire.—JLiability for Subscription.—A fire insurance com- 
pany was organized in 1869, with 2,000 shares of stock of $50 
each, of which 1,306 were subscribed to, payable in cash. After- 
wards the remaining 694 shares, in 1870, were subscribed to by 
the officers and directors of the company by giving their notes 
for $25 a share. The notes were deposited in bank, where they 
remained until the insolvency of the company, when, upon reso- 
lution of the board, they were returned to the parties, and the 
stock re-transferred to the company. The arrangement was made 
to meet the insurance commissioners’ examination, and the notes 
appeared as part of the assets in the public statements. Held, 
the transaction was a fraud upon the company, and that, as be- 
tween these note stockholders and the company, in a suit by the 
creditors, requiring them to make good their subscriptions, in 
the absence of any agreement to the arrangement by the cash 
stockholders, they are liable. 

Miller’s Appeal. 

Rep’d Jour’l, p. 287. 


INSOLVENCY. 


§62. Lire.—Limitation of Proof of Claims.—In the case of 
an insolvent life company the power of the court to limit the time 
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of proof of claims is purely discretionary. The court has full 
jurisdiction and may control all proceedings. Where claims have 
been presented and allowed, upon « change of facts by subse- 
quent death, the court may at its discretion permit an amendment 
of the claim though the time for proof has expired. It is proper 
and necessary for the court to fix a final limit to the time, but it 
is entirely within the discretion of the court when such time shall 
be fixed. 

People vs. Security Life Ins. & Annuity Co., 79 N. Y., 267; Attorney- 
General vs. Guardian Mut. Life Ins. Co., 82 N. Y., 336. 

Attorney-General vs. Continental Life Ins. Co. 

Rep’d Jour’l, p. 303. Bw. F.C. a. 


§63. Lire.—Rights of Policy-holders and Receivers to De- 
posit—The Louisiana policy-holders of the Life Association of 
Missouri, have no preference over the general policy-holders in 
regard to the deposit in the former State. By the organic law of 
the company as a mutual corporation they are stockholders with 
all the liabilities attaching thereto in the settlement of its affairs 
as well as creditors. Held, that the funds in Louisiana must be 
turned over to the superintendent in Missouri as the general 
receiver. 


Rundal vs. Life Association of America. 


Rep’d Jour’l, p. 249. 


OVER-VALUATION, 


§64. Fire.—What will and what will not Forfeit.—Over- 
valuation by the assured, of the property insured, when made 
in good faith, cannot amount to a warranty, or affect the rights 
of the parties in any way. If the value as stated by the assured 
is untrue, the insurance company must show that he falsely, and 
with the purpose of defrauding the company or its agent, placed 
an over-valuation on the property insured, before the policy can 
be held to be void for substantial misrepresentation. 


Continental Ins. Co. vs. Ware.* 


* Decision rendered February 18, 1882. 
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§65. Fire.—As to Amount of Loss.—Non-payment of Pre- 
mium Notes.—An allegation that plaintiff has performed all and 
singular the matters and things which were on his part to be per- 
formed according to the conditions, forms and effect of the policy, 
is sufficient averment of performance. A statement of the 
amount of loss in the complaint is sufficient to sustain the action 
without specifying the value of the property, although the insur- 
ance is limited to two thirds of the value. 

Hudson vs. Merryfield, 51 Ind., 24'; Aurora Fire Ins, Co. vs. Johnson, 
46 Ind., 315. 


An allegation in the answer that the,premium notes were un- 
paid at the time of loss and that the policy thereby became void, 
is a good defense, and an answer which is simply in response to 
another allegation regarding incumbrance, and contains no re- 
sponse to the alleged non-payment of the notes, is bad on de- 


murrer. 
Farnam vs. Chamberlain, 74 Ind., 82; Stahl vs. Hammontree, 72 !nd., 
103 ; Kinsey vs. The State, 71 Ind., 32 ; Ward vs. Park, 70 Ind., 309. 
American Ins. Co. vs. Leonard. 


xep’d Jour’), p. 300. 
POLICY. 


§66. Lire.—WNot an Evidence of Debt Within the Meaning of 
the Code.—A life insurance policy is not an instrument which on 
its face and in and by itself is an evidence of debt absolutely paya- 
ble, but only of a debt that may arise upon the performance of 
certain specified conditions, and is not within the meaning of the 
code, section 1,778, requiring the order of a judge directing trial 
of issues raised to be served with an answer in an action against 
a corporation “to recover damages for the non-payment of a 
promissory note or other evidence of debt for the absolute pay- 
ment of money upon demand at a.particular time.” 

Tyler vs. tna F. Ins. Co., 2 Wend., 280; Studwell vs, Charter Oak Ins. 
Co., 19 Hun., 127. 

N. Y, Life Ins. Co, vs, Universal Life Ins, Co. 

Rep’d Jour’), p. 290. 
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PROHIBITED RESIDENCE. 


$67. Lire.—Unauthorized Permit by Agent After Death of 
Insured.— Waiver of Forfeiture—The policy provided that it 
should-be void, if the insured without written consent first ob- 
tained from the company, should enter a prohibited district ; al- 
so on the margin it ‘stated that agents had no power to alter the 
contract or waive forfeitures. The insured passed within the 
district without the consent of the company, and the agent sub- 
sequently hearing the fact advised a relative of the insured to pay 
the money required for a permit, which was accordingly done to 
the agent, who forwarded it to the State agent requesting that a 
permit should be procured and forwarded. No permit was is- 
sued, however, and it was subsequently learned that the insured 
had died before the payment for the permit had been made, un- 
known to any of the parties. Held, that a waiver to be effectual 
must be made with a full knowledge of the material facts whether 
made by an agent or through a ratification by the principal of 
unauthorized acts of anagent. Held, that permission to reside or 
travel even if granted, implied that the insured was living, and 
if already dead, such permit would not be effectual to waive the 
forfeiture. 

Darnley vs. L. C. & Dover Ry. Co., Law Rep., 2 H. L., 49; Combs vs. 
Scott, 12 Allen, 496 ; Owings vs. Hale, 9 Pet., 607 ; Diehl vs.-Insurance Co., 
58 Pa. St., 452; Bevin vs. Conn. Mutual Life Ins. Co., 23 Conn., 244 ; 
Viall vs. Genessee Mut. Ins. Co., 19 Barb., 440. 

Held, that a retention of the amount paid by the agent for 
eleven days before tendering it back after learning of the death 
was not sufficient to show a waiver of forfeiture even if the agent 
had authority to waive it. 

Bennecke vs. Conn. Mut. Life Ins. Co. 

Rep’d Jour’l, p. 293, 


REFORMATION. 


§ 68. Frre—QOf Contract in Case of Insurance of Trustees 
of Railroad Mortgage.—The trustees of the convertible mortgage 
of a railroad company, in possession and control of the property 
by reason of default of the mortgagor, effected insurance as trus- 
tees through an agert of the defendant company upon their ap- 
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plication to insure their individual interests, being a lien claimed 
by them on a depot building by reason of advances made. Held, 
that in the absence of any parol agreement shown previous to 
the written contract, no reformation of the latter can be made. 

Thompsonville Scale M’f’g Co. vs. Osgood, 26 Conn., 16. ‘ 

Held, that a company may agree for insurance unfler a written 
policy by parol. Held, that to entitle to a reformation the policy 
must essentially vary from the real contract as mutually agreed 
on by both parties. The party alleging the mistake must clearly 
indicate its character and the correction. The proof must be 
convincing beyond a doubt. 

Mead vs. Westchester F. Ins. Co., 64 N. Y., 455; Ford vs. Joyce, 70 N. 
Y., 618. 

Held, that an individual interest of trustees in such case is 
vague and shadowy, and of doubtful insurable character, and 
where it did not clearly appear that the agent consented to in- 
sure such interest, and where proofs were made and the case 
originally tried on the theory that they were insured 8s trustees, 
the policy will not be reformed to insure them as individuals. 

Bishop vs. Clay F. & M. Ins. Co. . 

Bep’d Jour’l, p. 257. Cr. 8. C. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STAIES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT 


DISTRICT OF LOUISIANA. 


SAMUEL E. RUNDAL er ats. ) 
vs. ) 
LIFE ASSOCIATION OF AMERICA* ) 


The Louisiana policy-holders of the Life Association of Missouri have no 
preference over the general policy-holders in regard to the deposit in the 
former State. By the organic law of the company as a mutual corporation 
they are stockholders with all the liabilities attaching thereto in the settle 
ment of its affairs as well as creditors. 

Held, that the funds in Louisiana must be turned over to the superintendent 
in Missouri as the general receiver. 

Bruines, J. 
The defendant was a mutual life insurance corporation created and 
domiciled in the State of Missouri, but having agencies and trans- 
acting large business under its charter in this State and other States. 

It has a large fund in this State now in the hands of the receiver in 

this cause. 

The defendant, Williams, is a statutory officer of the State of Mis- 
souri, who, according to the charter of the corporation upon its dis- 


Decision rendered February, 1882. 
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solution, had vested in him all its property, and is charged with the 
duty of winding up its affairs. (Relfe vs. Rundle, 103 U.S. R,, p. 
226.) The operation of this statute of Missouri, under the ruling of 
the Supreme Court, by reason of the fact that each policy-holder— 
no matter where he resides—signs the constitution of the corpora- 
tion, is that he thereby assents to all of the provisions of the statutes 
of the State where the corporation is created, including that which 
vests all its property in the superintendent, giving him authority to 
wind up its affairs. 

The corporation has been dissolved, and defendant, Williams, is 
in possession of its assets in Missouri under a decree rendered in a 
cause which was commenced prior to this cause. 

The contention is on the part of the complainants that as to the 
funds in the hands of the receiver, the Louisiana creditors have a 
preference for payment, or at least the right to have them retained 
here in the hands of the receiver as security that the amount due 
them will be paid. The claim on the part of the superintendent is 
that under the law creating the corporation, the affairs and the whole 
of them should upon its dissolution pass into his hands as an officer 
of the State of Misouri. 

The Louisiana creditors are such only by virtue of being policy- 
holders, and the company is a mutual one. They are, therefore, 
stockholders, liable to become debtors in case there should be a de- 
ficiency of total assets over the debts, and capable of becoming cred- 
itors in case there should be an excess. As matter of fact in this 
case they will be creditors. But they are creditors only by virtue of 
being members of the corporation. It must be that as members of 
a corporation they have assented to the laws of the State of its cre- 
ation which control the settlement of its affairs upon its being dis- 

solved—i. e., they have assented that the officers by whom and the 
. place and manner shall be such as the laws of the State of Missouri 
prescribe. 

There must be a comthon method by which the amount due by 
or to each policy-holder shall be ascertained, and this must be done 
by a common representative. This is the contract to which the plain- 
tiffs bound themselves when they subjected themselves to the oper- 
ation of the organic law of the corporation by becoming members of 
it. They cannot, therefore, now. ask the court to protect them in the 
exercise of a right which they expressly relinquished. 

The effect which is wrought by this contract and assent to the 
laws of the State of Missouri, makes the territorial extent of the au- 
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thority of the superintendent to administer co-extensive with the 
authority of an assignee in bankruptcy or a receiver of a national 
bank, springing from the territorial effect of a national law. 

The decree must, therefore, be for the defendant, Williams, as su 
perintendent, directing the receiver, Fell, to turn over to him all the 
property of the corporation to be administered under the laws of the 
State of Missouri, and remitting the complainants to the court which 
decreed the dissolution. By reason of the consent which has been 
given in this cause, it must provide that before this is done, all the 
expenses of the administration up to this time, including the com- 
pensation of the receiver, Fell, and the cost in this cause be paid by 
the defendant, Williams, as trustee. 


SUPREME COURT OF INDIANA. 


Novemser Term, 1881. 


Appeal from the Marion Superior Court. 


SUPREME LODGE KNIGHTS OF HONOR OF THE 
WORLD, 


vs. 


ANNIE JOHNSON.* 


Where the certificate of a benevolent association is issued setting forth that 

; the member is in good standing, and his nominee will at his death be en- 
titled upon its surrender to a certain benefit : 

Held, that in the absence of evidence to the contrary he will be presumed to 
remain in good standing thereafter. The burden of proof to show the con- 
trary rested with the association. 

Where notice of assessment was required to be read in open lodge, and evi- 
dence of such reading was not clear and the member was absent, and it 


* Decision rendered January 7, 1882. 
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was not clearly proved that the notice had been sent to him or if sent, re- 
ceived, there was sufficient evidence to justify a finding that the insured 
was not validly suspended for non-payment of dues. 

An application for reinstatement if grounded on unjust suspension, does not 
attect the case. 

A member cannot be expelled without notice. 


Mandamus will lie in favor of a member improperly expelled [without notice 
and hearing. 


Judgment affirmed. 


Woops, J. 

The single question presented in this record is whether the ver- 
dict is in accordance with the evidence. 

Counsel have discussed the rulings of the court in admitting evi- 
dence, and in giving and refusing instructions, but exceptions to 
these rulings have not been saved. The trial was had and the mo- 
tion for a new trial filed at the September Term, 1878, but no excep- 
tion was then saved nor time allowed for filing a bill of exceptions. 
At the ensuing October Term of the court, upon overruling the mo- 
tion for a new trial the court gave the appellant time for filing a bill 
of exceptions, and within the time so allowed a bill was filed. For 
the purpose of bringing the evidence into the record, this was suffi- 
cient, but not for the purpose of saving any exceptions taken at the 
prior term of court when the trial was had. John vs. Gravel Road 
Co., 73 Ind., 77. 

This bill of exceptions professes to set out the instructions given 
by the court, and one which the court refused to give, and to show 
exceptions by the appellant to the giving and refusing thereof, but 
these exceptions are not saved, either by the bill of exceptions or in 
the mode prescribed by sections 324 and 325 of the code ; not by 
the bill of exceptions, for the reason already stated ; and not in the 
other mode, because it is not shown in any way that the instructions 
were filed. 

The sixth clause of section 324 requires that “ All instructions 
given by the court must be signed by the judge and filed with those 
asked for by the parties, as a part of the record.” 

Under the code of 1881, the practice in this respect is so far mod- 
ified as to require that the memorandum “Given and excepted to,” 
or “Refused and excepted to” shall “be signed by the judge and 
dated.” 

The filing is still necessary. Revision of 1881, p. 100, sections 533- 
535. 
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The appellee as the widow of Benjamin F. Johnson, sued the ap- 
pellant upon the following certificate : 


No. ——. $2,000 
KNIGHTS OF HONOR. 


BENEFIT CERTIFICATE. 


This certifies that Brother Benjamin F. Johnson has received the 
degree of manhood ; that he is a beneficiary member of the lodge in 
good standing, that in accordance with and under the provisions of 
the laws governing the order, the sum of two thousand dollars will be 
paid by the Supreme Lodge Knights of Honor of the World, as a 
benefit upon due notice of his death and the surrender of this certifi- 
cate to such person or persons as he may by will or entry on record 
book of this lodge or on the face of this certificate direct the same to 
be paid, provided he be in good standing when he dies. 

Given under the seal of Victoria Lodge, No. 22, Knights of Honor, 
at Indianapolis, Ind., this 25th day of April, 1877. 

J. B. Browett, Director. 
Gro. W. Gapp, Reporter. 


The proper direction for payment to the appellee was made upon 
the face of the certificate. 

The only point in dispute upon the evidence is upon the question 
whether Johnson at the time of his death was a member of the asso- 
ciation in good standing. The only testimony introduced on the 
subject by the appellee in the first instance was the certificate of 
which a copy has been given. The appellee claims, and the court, it 
seems, instructed the jury that this certificate showed that the de- 
ceased was in good standing when the certificate was issued to him, 
and that in the absence of contrary evidence, it might be presumed 
that he remained in good standing until he died. 

The appellants on the other hand offered evidence to show that he 
was expelled or suspended for non-payment of an assessment. The 
validity of this suspension was disputed by the appellee for the want 
of proper notice of the assessment ; and evidence was offered to 
show that the deceased had been reinstated in his membership and 
good standing. The appellant denied the reinstatement and offered 
evidence to show that the application to be reinstated was rejected 
by the lodge, 
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The case is within the rule that a state of facts shown to have 
once existed, may be presumed to have continued. 

The court, therefore, did not err in instructing the jury that in the 
absence of contrary evidence they might presume that the deceased 
continued in good standing in the order until he died, it appearing 
by the certificate that at the date of its issue he had such standing. 
It is not apparent from the certificate in what the good standing of a 
member was deemed to eonsist. Counsel for the appellant suggests 
that at most, the certificate should be deemed evidence of good 
standing only until another assessment had been made against the 
holder ; but it does not appear from the certificate that any assess- 
ment had been or could therefore be made; or if made, that the 
failure to pay it could affect the standing of the member. 

The production of the certificate with the requisite direction in- 
dorsed upon it for the payment to the appellee ; evidence of the 
husband’s death, with perhaps some other formal proof, made a prima 
facie case for the plaintiff ; and if by reason of his conduct or failure 
to comply with the regulations or requirements of the society, the 
deceased had lost his good standing before he died, the facts were 
peculiarly within the knowledge of the association, and the burden 
of proof on the subject upon the appellant. Whether the proof was 
admissible under the general issue, or the fact ought to have been 
specially pleaded, we are not called on to decide. 

By the rules of the order assessments were made from time to 
time for the purpose of keeping in the supreme treasury a sum not 
less than two thousand dollars, that being the amount of a single 
benefit. The supreme reporter, as each assessment was made, sent a 
notification thereof to such subordinate lodge, and the reporter of 
that lodge was required to notify such individual member. 

The portion of the by-law directly relevant to the case in hand, is 
as follows : “And each member shall be notified by the reporter of 
this lodge of said death, and assessment to replace in the treasury 
the amouut forwarded to the supreme treasury, and such notice shall 
be official and sufficient notice to any member of this lodge. Each 
member shall pay the amount due on the notice of the reporter of 
this lodge within thirty days from the date such notice,” (from the 
supreme reporter,) was read in open lodge, and any member failing 
to pay such assessment within thirty days, shall be suspended from 
this lodge.” 

The counsel for the appellant contend that under this by-law 
« Johnson was bound to pay the 27th assessment within thirty days 
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from the date the notice of it from the supreme lodge to the sub- 
ordinate ‘lodge was read in open lodge ; under the law he was not 
entitled to thirty days notice, but was to pay the assessment within 
the time specified upon notice from the reporter of the subordinate 
lodge, that is, within thirty days from the reading of the notice of 
assessment from the supreme lodge to the subordinate lodge of which 
he was a member.” . 

Conceding without affirming the correctness of this interpretation, 
our judgment is that the verdict of the jury may be justified on the 
ground that the deceased was not validly suspended. The evidence 
fails to show with satisfactory clearness that Johnson was notified of 
the 27th assessment, for the non-payment of which it was attempted 
to suspend him. 

The record of his suspension is entirely silent on the subject of 
notice. The proof shows that he was not present at the time of the 
suspension, nor when the notification from the supreme lodge was 
received and read in open lodge, if indeed it was read at all. The 
record shows only the receipt and not the reading. One witness tes- 
tified to the reading, but it is not clear that he testified from recol- 
lection so much as from supposition based on the usual mode of do- 
ing business in the lodge. As to the fact of notice being sent to 
Johnson, the reporter’s testimony amounts to impression only that he 
sent the notice either by mail or by one or the other of two individ- 
uals named, but that he did send it either way, or that it reached 
Johnson was left in such doubt that the verdict may well stand on 
the supposition that the notice was not sent, or if sent that, it was not 
received. 

No proof was offered of the contents of the notice. It was clearly 
necessary that it should state the time of the reading in open lodge 
of the notice received from the supreme lodge, so that on receipt of 
the notice Johnson could know within about (what) time he was re- 
quired to pay. 

Some stress is laid in argument upon the part that Johnson made 
an application to be reinstated, and that it must therefore be that he 
must have received notice of the assessment. It does not follow, 
however, that he received it before the date of the suspension. So 
far as appears, his application for reinstatement may have been based 
in whole or in part upon the ground that he had received no notice 
of the assessment. 

The following extract is from the opinion of the judge who tried 
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the case at special term, and is given here for sake of the authorities 
cited. 

“Expulsion and disfranchisement of members. (See Generally, 
4 English Reports, (Moak’s Ed.,) 43 note, 10 Id., 385, note ; Field 
Corp., sec. 64, etc., 8 A. M. Law Reg., (N. S.,) 537, note, High Ex. 
Rem., sec., 291, etc.), 

As a general rule a member cannot be expelled without notice. 
(10 Eng. Rep., (Moak’s Ed.,) 385, note ; Field Corp., sec. 65, High 
Ex. Rem., 11, 295.) And if expulsion is ordered without notice the 
action of the corporation will be deemed a nullity. (Law Rep., 9, 
Exch., 190 ; 10 Eng. Rep., 372, 53 N. Y., 103.) 

Query. Whether a member can be expelled for non-payment of 
dues. (75 Penn. St., 291.) 

If a member be improperly removed, mandamus will lie to compel 
his restoration. (4 Eng. Rep., 43, note High Ex. Rem., 294.) 

(To this proposition there are some exceptions, 53 N. Y., 103.) 

Otherwise if expelled after notice and hearing, the decision being 
bona fide. (10 Eng. Rep., 385, note 111, Mass., 185 ; High Ex. Rem., 
sec. 292.) 

That a record of the trial should be kept. (22 Mich., 86.)” 

Judgment affirmed with costs. 





Bishop et al. vs. Clay F. & M, Ins. Co. 


SUPREME COURT OF CONNECTICUT. 


May Term, 1881. 


Hariford District 


GEORGE H. BISHOP anp oruers, 
vs. 


CLAY FIRE AND MARINE INS. Co. 


The trustees of the convertible mortgage of a railroad company in possession 
and control of the property by reason of default of the mortgagor, effected 
insurance as trustees through an agent of the defendant company upon 
their application to insure their individual interests, being a lien claimed 
by them on a depot building by reason of advances made. 

Held, that in the absence of any parol agreement shown previous to the written 
contract, no reformation of the latter can be made. 

Held, that a company may agree for insurance under a written policy by 
parol, 

Held, that to entitle to a reformation the policy must essentially vary from the 
real contract as mutually agreed on by both parties. The party alleging 
the mistake must clearly indicate its character and the correction. The 
proof must be convincing beyond a doubt. 

Held, that an individual interest of trustees in such case is vague and shadowy, 
and of doubtful insurable character, and where it did not clearly appear 
that the agent consented to insure such interest, and where proofs were 
made and the case was originally tried on the theory that they were insured 
as trustees, the policy will not be reformed to insure them as individuals. 


Bill dismissed. 


S. E. Batpwiy, for the Petitioners. 
F. Cuamperuin and E. 8. Wurre, for the Respondents. 


CARPENTER, J. 
This is an application to reform a fire insurance policy by correct- 
ing an alleged mistake therein. The bill sets out the first mortgage 
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of the New Haven, Middletown and Willimantic Railroad Company, 
dated May Ist, 1869 ; also the second or “Convertable mortgage,” 
as it is called, dated July 1st, 1871. Itthen alleges that the com- 
pany made default under both mortgages May Ist, 1873, that the 
trustees named in the second mortgage resigned February 21st, 
1874, and the petitioners, George H. Bishop and John N. Camp, were 
duly appointed and qualified as their successors ; that they took 
possession of all the mortgaged property, including the freight de- 
pot building in Middletown, which is the subject of this controversy; 
that they made large pecuniary advances as trustees, incurred large 
pecuniary obligations, and were entitled to a large sum as compen- 
sation for their services, exceeding the sum of $2,000. It then al- 
leges that Bishop and Camp applied to the: respondents to insure 
said depot building ; that they did insure it ; that it was destroyed 
by fire during the life-time of the policy ; that due notice was given 
and proofs of loss furnished ; that a suit was brought on the policy, 
and that the defendants, the present respondents, appeared and 
“ pleaded in defense that prior to said fire, said depot building was 
sold or transferred, and the title and possession thereto and thereof 
changed, and the interest of said assured therein as such trustees, 
terminated ; and that after a trial resulting in a verdict for said as- 
sured, a new trial has recently been ordered on the ground that said 
defense is a sufficient answer at law under the terms of said policy.” 

It further alleges that on the 23d day of October, 1876, the Boston 
and New York Air Line Railroad Company paid to said Bishop and 
Camp the full sum due to them in consequence of their doings and 
advances under said trust, and received from them a written assign- 
ment of their said claim under said policy of insurance with author- 
ity to prosecute and maintain all necessary suits, ete. 

The bill then refers to the ground on which said new trial was or- 
dered—the foreclosure of the first mortgage and a subsequent sale 
of the property to the Boston and New York Air Line Railroad Com- 
pany, and then proceeds as follows : “ But the petitioners say that it 
is contrary to equity and good conscience for the defendant to insist 
on said defenses, because they say it was their intention and that of 
the defendant at the time, both of the negotiation and the execution 
of said policy, that said policy should insure and should be so ex- 
pressed as to insure the said George H. Bishop and John N. Camp 
and their executors, administrators and assigns, upon their interest 
in said depot building to the extent of two thousand dollars, against 
loss by fire, for the pu: ose of securing them in case of fire to the 
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extent of two thousand dollars, for and upon their said pecuniary ad- 
vances, and claims for services and obligations assumed while in pos- 
session of said mortgaged property as trustees under said converti- 
ble mortgage, and that their interest in and lien on said building of 
the character aforesaid, was not lessened or impaired, but on the 
contrary, preserved and strengthened by said decree of foreclosure, 
and remained in full force and effect down to and at the time of said 
fire, and of bringing said action at law.” 

The bill then quotes at length the material parts of said decree re- 
lating to the interest of Bishop and Camp, and concludes as follows : 
“And your petitioners further show that the description of the said 
Camp and Bishop and of the interest insured, contained in said pol- 
icy, was inserted by said Fowler, [the agent of the respondents, ] in- 
advertently and by mistake, and does not express the true intention 
of said parties to said insurance ;” and praying for an injunction, ref- 
ormation of the policy, ete. 

It is claimed in behalf of the respondents that the bill does not 
allege with sufficient definiteness the contract of insurance which the 
petitioners claim was made by the parties. The bill may be open to 
some criticism, inasmuch as it does not clearly allege that any con- 
tract of insurance was in fact made by the parties prior to the issu- 
ing of the policy. No parol agreement or meeting of minds is in 
terms alleged, and it may be claimed with some force that the par- 
ties did not contemplate any contract except such as should be ex- 
pressed in the policy ; and therefore that the policy contains the 
only contract that was ever in fact made. If that is so it is manifest 
that the parties cannot substitute for it another contract which the 
parties did not make ; in other words, the court cannot make a con- 
tract for the parties. Thompsonville Scale Manufacturing Co. vs. 
Osgood, 26 Conn., 16. 

It is doubtless true that an insurance company cannot ordinarily 
insure by parol, and in that sense it is true that no contract is made 
until the policy issues. We suppose, however, that the parties may 
agree by parol as to the terms of the policy in respect to the parties, 
the thing insured and the amount ; and that if a mistake occurs in 
respect to any of these a court of equity may correct it. Carefully 
considered, the substance of the more material allegations in the bill 
may be stated thus ; Bishop and Camp applied to Fowler, the re- 
spondent’s agent, to insure their interest in the building, and he 
agreed to do so. He thereupon issued a policy running to “the 
trustees of the convertible mortgage of the New Haven, Middletown 
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and Willimantic Railroad Company,” and not to Bishop and Camp 
as individuals ; that the parties intended that their individual inter- 
est should be insured, and that the description of the party in- 
sured was so made by inadvertance and mistake. 

Assuming that to be the true meaning, and that all the allegations 
are sufficiently explicit, we will pass to the finding of the court. 

The finding so far as it relates to the disputed facts is as follows : 
“The defendant company was a corporation of Kentucky, author- 
ized to make contracts of fire insurance in this State, and A. F. Fow- 
ler was on the 17th day of December, 1874, its authorized agent for 
that purpose at Middletown, to whom Bishop and Camp on the said 
17th day of December, 1874, applied to insure their individual in- 
terests, (the same being a lien claim by them for individual ad- 
vances) on said depot building. Said Camp who made the applica- 
tion, informed Fowler that Bishop and himself had made large per- 
sonal advances for said railroad to an amount largely exceeding $2,- 
000, and desired to insure their individual interest in said depot 
building. Fowler assented to this proposal and issued the policy in 
question.” 

To warrant the reformation of this contract there must have been 
a mutual mistake ; a mistake by both parties. A mistake by one or 
a misunderstanding would not be sufficient. 

In order to entitle the party to this relief, the policy must materi- 
ally vary from the real contract of the parties, and the variance must 
be fully made out by the clearest evidence. Wood on Fire Insur- 
ance, sec. 479. 

The party alleging the mistake must show exactly in what it con- 
sists, and the correction that should be made. The evidence must 
be such as to leave no reasonable doubt upon the mind of the court 
as to either of these points. Hearne vs. Marine Insurance Co., 20 
Wall.,. 490. 

The power of courts of equity to reform written instruments is one 
in the exercise of which great caution should be observed. To jus- 
tify the court in changing the language of the instrument sought to 
be reformed in the absence of fraud, it must be established that both 
parties agreed to something different from what is expressed in the 
writing, and the proof upon this point should be so clear and con- 
vincing as to leave no room for doubt. Mead vs. Westchester Fire 
Ins. Co., 64 N. Y., 455. 

The mistake should be proved as much to the satisfaction of the 
court as if admitted. Ford vs. Joyce, 70 N. Y., 618. 
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In the light of these principles let us examine this case. In the 
first place, the alleged mistake has reference to the party insured. 
The policy issued to the trustees. It is alleged that it was intended 
that it should issue to Bishop and Camp, not as trustees, but as in- 
dividuals. ‘The finding does not show, as it should, that both parties 
so understood it and so intended. The finding at best is ambiguous. 
It simply states the evidence—or rather a small part of the evidence 
—that they asked to have their individual interest insured, and that 
Fowler assented to it. It is not found that he understood that he 
was asked to insure an interest so thin and shadowy as their individ- 
ual interest in property which they held only as trustees. Ifhe did 
not so understand it, and we cannot assume that he did, there is no 
foundation for the claim that he agreed to insure such an interest. 
We cannot infer such an understanding, for in a case like this, noth- 
ing should be left to inference, especially from weak and uncertain 
evidence, but the fact itself should be explicitly found. 

But weak as this evidence is in itself, it is very much weaker when 
considered in connection with the disputed facts and circumstances 
attending it. On the same day that this conversation occurred be- 
tween the parties, the agent issued the policy to the trustees. That 
one fact, unless we are to attribute to the agent an intentional fraud, 
is of more weight in determining how he understood the arrange- 
ment than the conversation between the parties as reported by the 
court. But this is not all, for on the same day Bishop and Camp re- 
ceived the policy without objection. Now if they exercised ordinary 
diligence and caution in caring for their own interests, we may as- 
sume that they examined the policy when received and were satisfied 
that it was right. That also, occurring as it did at the time, was po- 
tent evidence that the policy was as the parties understood that it 
should be. Nor is this all ; for after the loss, Bishop and Camp as 
trustees gave notice to the respondent, made out two sets of proofs 
of loss, brought a suit, obtained a verdict, and tried the case in the 
Supreme Court of Errors, and during all that time claiming that 
they were insured as trustees. One of the documents referred to as 
proofs of loss was signed by both Bishop and Camp, trustees, and 
the other was signed by Camp as trustee, and both were under oath, 
and both alleged in substance that they were insured as trustees. 
Now, there is absolutely nothing to break the force of these signifi- 
cant facts, except the words which passed between the parties as rec- 
ollected by witnesses after a period of more than six years, and af- 
ter a controversy had arisen, accompanied with protracted litigation, 
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based upon a theory consistent with the facts and inconsistent to 
some extent with the inference which it is claimed should be drawn 
from the conversation as reported. 

On the whole it seems to us that the evidence, (for the court has 
really reported to us the evidence only,) decidedly preponderates in 
favor of the proposition that the policy conformed strictly to the 
agreement of the parties as understood by Fowler. 

In the second place the alleged mistake is not limited to the party, 
but extends to and materially affects the subject matter—the thing 
insured. 

The policy that issued insured an interest which was created by 
deed, and which appeared of record—an equity of redemption aris- 
ing from the first mortgage which was legally vested in the trustees. 
It was a certain and definite interest and was clearly insurable. But 
the policy if reformed as requested, will on its face insure some- 
thing entirely different, a vague, indefinite and uncertain interest— 
an interest in real estate neither created by deed nor appearing of 
record. Nor is it an incident of the deed under which the trustees 
hold or of the office itself. The interest, such as it is, arises from 
and exists wholly in extrinsic facts and circumstances. When the 
trustees made advances and incurred expenses for the benefit of the 
trust estate their right to be reimbursed or indemnified at once arose; 
but that gave them no title to or lien on the real estate or any portion 
of it. Assuming that the expenses incurred were necessary, the 
trustees clearly had a right to reimburse themselves from the trust 
funds as received. If that source failed, as it apparently did, they 
had an equity that might properly be regarded as superior in point 
of right to that of a prior incumbrance. That preference was 
granted by consent, although it may be doubtful whether the prior 
mortgagee could have been compelled to submit to it. However 
that may be, it was a sort of equity that might well be regarded and 
protected under some circumstances, but it was not such an equity 
as gave them an insurable interest in the property before it was as- 
certained and defined by the decree of court. Until then the in- 
terest was too uncertain. 

Such an interest is closely analogous to the interest of an executor 
or administrator who has a claim on the estate for his services and 
expenses, but who has never been regarded as having a personal in- 
terest in the estate. 

We are inclined to think, also, that the personal interest of the 
trustees does not essentially differ from the interest of any other 





1882. ] Bishop et al. vs. Clay F. & M. Ins. Co. 263 


creditor of the trust estate. Will it be contended that every creditor 
may insure his interest in any or all the property? Every creditor of 
any estate held by an executor or trustee has an interest in the pres- 
ervation of that property, but it by no means follows that he has an 
insurable interest in his own name. The executor or trustee repre- 
sents the creditor, and his interest may and should be protected by an 
insurance in the name of such executor or trustee. But if we con- 
cede that a policy insuring such an interest would be valid, there is 
another consideration which ought not to be overlooked in the dis- 
cussion of this question. Is it not obvious that no well managed, re- 
sponsible company would want to insure such an interest? The in- 
sured would hold a policy on property in which he has no interest, 
certainly none in its preservation. Its destruction would occasion 
him no loss ; on the contrary, might, and probably would be, in a 
majority of instances, of some pecuniary advantage to him. In view 
of the moral risks incident to such policies, a court of equity in the 
exercise of its power to. reform written instruments, should be ex- 
ceedingly cautious not to bring into existence such a policy unless it 
appears clearly and with almost absolute certainty that the parties 
intended it. 

Does such a certainty exist in the present case? On the other 
hand is it not reasonably certain that the parties did not intend to 
make such a contract ? 

For these reasons we advise the Superior Court to dismiss the bill. 





SUPREME COURT OF OHIO. 


UNION CENTRAL LIFE INS. CO., Plaintiff in 
Error. 
US. 


EMMA A. CHEEVER, Defendant in Error. 


The application contained among others the following question and answer : 
‘*Have you had during the last seven years any sickness or disease? If 
80, state the particulars and the name of the physician or physicians, who 
prescribed or were consulted.”” Answer. ‘‘No,” The application was a 
warranty. 

Held, that the applicant could not be required to state what he did not know, 
the inquiry was directed to such sickness as would manifest its presence in 
some way, but as to such he must state the facts as they were, and not un- 
dertake to judge for himself whether they came within the meaning of the 
terms sickness or disease. The existence of a disease so manifested would 
avoid the policy regardless of the judgment of the applicant. 


Held, that the terms were not intended to include every bodily ailment, how- 
ever slight, but in their ordinary sense to include such ailments as are cal- 
culated to impair the general health or to produce death, and such as indi- 
cate a vice in the constitution and are signs or warnings of danger. 


C. D. Rozertson, for Defendant in Error. 

The substantial truth only was required. Life Ins. Co. vs. Francis- 
co, 17 Wall., 672. 

The charge is sustained by Cushman vs. Ins. Co., 70 N. Y., 72. 

The temporary ailment in this case wasa swollen gland in the neck, 
which had been angered and cut into in the course of improper treat- 
ment, and the charge is, as if the court said, before such a temporary 
ailment can be called sickness or disease within the meaning of this 
application, it must be such as to indicate a vice in the constitution, 
or be so serious as to have some bearing on the general health or the 
continuance of life. 

To say, as the plaintiff in error argued below, that this charge is 
wrong, because typhoid fever or small pox are temporary ailments, 
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which, after recovery, neither indicate a vice in the constitution nor 
affect the general health or the continuance of life—ergo, typhoid 
fever and small pox are not sickness or disease—this is illogical, and 
that is all we need say about it. 

The charge of the court had reference only to the testimony in this 
case, and contemplates no other state of facts, and under the facts 
and circumstances of this case, the charge was correct. Watson vs. 
Mainwaring, 4 Taunt., 763 ; Jones vs. Ins. Co., 91 E. C. L., 65 ; Ins. 
Co. vs. Francisco, 17 Wall., 672 ; Holloman vs. Ins. Co., 1 Woods, 
674 ; Southern Life Ins. Co. vs. Wilkinson, 53 Ga., 535 ; Higbee vs. 
Guardian Ins. Co., 53 N. Y., 603. 


Charge of the court below at the February Term, 1881, of the 
Superior Court of Cincinnati. 


Harmon, J. 

Gentlemen of the jury: It has been my duty during the trial to 
determine what evidence is and what is not proper to be considered 
by you in this case. Of this I am the sole judge, and you are to con- 
sider, in making up your verdict, only such evidence as I have per- 
mitted to be given. You are to pay no regard to what either side 
has offered but has not been permitted to prove, nor to what, after 
being heard, I have ordered to be withdrawn or stricken out. 

My duty, now that both sides have concluded their evidence, is to 
explain to you just what it is you are to decide, and the principles of 
law which you must bear in mind in reaching a decision. A jury is 
not permitted in any case to give a verdict upon any general ideas 
they may have of what is right or proper. This would make the ad- 
ministration of justice too uncertain, depending as it would upon 
the varying standards of judgment of those who compose juries. 

The jury is sworn, therefore, in each case, not to render such’ ver- 
dict as they think just and proper, but “to well and truly try the is- 
sue joined between the parties and a true verdict render according 
to law” (which they must accept as expounded by the court) “and 
the evidence ” (which the court has by admitting it adjudged proper 
for them to consider.) 

An issue joined is this: Before a case can be tried the parties are 
required to file pleadings, each stating the facts as he claims them to 
be. If they agree about the facts but only differ as to their effect, 
each claiming judgment in his favor, there can be no jury trial ; it is 
for the court to determine tie effect of such admitted facts. If, how- 
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ever, the one party asserts and the other denies the existence of facts 
upon which the rights of the parties depend by the principles of law, 
they are said to join issue as to those facts, and a jury is called to 
decide that issue, it being still for the court to instruct them as to the 
legal effect of their decision of it one way or the other. 

The parties in this case agree upon nearly all the facts so that the 
issue between them is a very simple and narrow one. It is admitted 
that on November 27th, 1872, the Union Central Life Insurance Com- 
pany, defendant, entered into a contract with plaintiff's husband, 
Charles E. Cheever, whereby it insured his life for plaintiff's benefit 
in the sum of $3,000; that is, it agreed (for an insurance policy is 
merely a contract governed by the same principles in general as other 
contracts) to pay plaintiff that sum should her husband die while 
it remained in force. The parties.do not differ as to the terms or 
conditions of the policy, and therefore each must stand or fall there- 
by ; for it is the duty of courts and juries to enforce the contracts 
which parties have made, not to make contracts for them. 

It is admitted that Mr. Cheever paid the premiums stipulated in 
the policy, that he died, and that due notice and proof of his death 
have been given as provided, so that plaintiff would be entitled to 
recover the amount of the policy without any trial, but for the facts 
which defendant sets up in its answer as a defense. It avers that it 
issued the policy upon the faith of the statements in a written appli- 
cation made by Mr. Cheever tothe Cincinnati Mutual Life Insurance 
Company and signed by him. This application, though made to an- 
other company, is expressly referred to in the policy issued by de- 
fendant in place of that issued originally by the former company, and 
therefore is the same, for the purposes of this case, as though it had 
been made by Mr. Cheever directly to the defendant. In that ap- 
plication he was required to answer and did answer various questions 
for the purpose of informing the company concerning his health, 
physical history, etc., which information it desired to enable it to 
decide whether or not it would enter into a contract of insurance 
upon his life. 

Defendant avers that in this written application said Cheever 
agreed that any untrue answers by him, or any suppression of facts 
in regard to his health, should render the proposed policy, if issued, 
null and void ; and moreover it avers that the policy it did subse- 
quently issue was issued upon the faith of such application, and that 
one of the conditions contained therein was that the statements and 
declarations made in such application, were in all respects true, and 
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without the suppression of any fact relating to the health or cireum- 
stances of said Cheever, affecting the interests of said company. 
The policy was, by its terms, to be null and void if this condition 
should prove to be broken by reason of such suppression or untrue 
statements. 

Defendant avers that said application contained, among others, the 
following question and answer: “ Have you had during the last 
seven years any sickness or disease? If so, state the particulars and 
the name of the physician or physicians who prescribed or were con- 
sulted.” Answer, “No.” Defendant says this answer was untrue 
because said Cheever had had sickness and disease in 1869 and 1870, 
less than two years before the date of the application, that it was 
either cancer, recurrent fibroid tumor, an enlarged and suppurating 
gland, or some other local disorder upon the side of his neck, whose 
nature it cannot state, and that he had consulted and been treated by 
various physicians. 

These facts, if true, would entitle the company to a judgment in 
its favor, if such ailment were of so serious a character as to amount 
to sickness and disease, had not the plaintiff in reply, averred, first, 
that her husband never made an application containing such state- 
ment, second, that, if he did, such statement was true and not untrue 
because the ailment referred to was merely an enlargement of the 
gland of his neck, which was only temporary in its character, and did 
not amount to sickness or disease, and third, that the company and 
its agents were well aware of the facts in regard thereto and waived 
all rights on account thereof. 

Now there is no evidence whatever that defendant or its agents 
knew the facts with regard to this ailment, or waived any rights on 
account of Mr. Cheever’s failure to disclose it. And the plaintiff has 
offered no evidence to contradict the testimony offered by defendant 
that the application containing this question and answer is signed by 
Mr. Cheever. You will therefore consider neither the first nor the 
third allegations of the reply above mentioned, but must assume that 
Mr. Cheever did answer that question “No,” and that neither the 
company nor its agent knew the facts concerning the ailment referred 
to, or waived any rights his failure to disclose them may have given 
the defendant. 

The issue between the parties therefore is this and this only: 
Defendant says the ailment in question was a sickness or disease and 
that therefore the answer referred to was not a true answer ; plaintiff 
says it was not a sickness or disease and that therefore his answer 
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was a true answer. This issue you are to decide, and as you decide 
it your verdict must be. If it was a sickness or a disease the answer 
was not a true one and the verdict must be for the defendant. If it 
was not a sickness or a disease the answer was a true one and the 
verdict must be for the plaintiff. 

You will observe that the issue is not as to whether Mr. Cheever 
had or had not recovered from any sickness or disease he may have 
had during the seven years preceding. His recovery, however com- 

* plete, would not excuse his negative answer, if you find he in fact 
had had any ailment so serious while it lasted as to amount to sick- 
ness or disease as I will hereafter define those terms, for the question 
related to its existence not to its cure. The condition of the ailment 
npon his neck, however, at the time of the application, as well as its 
entire history and the history of his health down to the time of his 
death, are all circumstances which the jury are to consider in reach- 
ing a conclusion as to the character of this ailment. 

Nor is the issue as to whether Mr. Cheever thought or believed 
that this trouble upon his neck was sickness or disease. He may, in 
good faith, have believed that it was not, yet his negative answer will 
defeat pluintiff’s right to recover if you find the fact to be otherwise. 
He may, on the contrary, have been alarmed without just or sufficient 
reason and have believed at the time that it was very serious, yet if 
it turned out that this fear was unfounded his former belief would 
not matter. This question, unlike others in the application, inquired 
for the fact not for his belief. The question, it is true, could not re- 
quire him to tell what he did not know. It only asked as to such 
disease or sickness as would manifest its presence to him in some 
way. But it was manifest to him that he had some ailment upon his 
neck, and if instead of stating the facts and referring to the physicians 
who treated him, thereby casting upon the company the responsibil- 
ity of judging of its character, he chose to judge of it himself by 
simply answering “no,” the plaintiff, not the defendant, must suffer 
the consequence, if you find that in fact his judgment was wrong. 

But on the other hand, plaintiff may recover if you find such an- 
swer to have been substantially, though not literally true. Sickness 
and disease taken literally might be said to include almost every 
bodily ailment. In this case, however, those words were not used 
by the parties in that sense, but in their common ordinary sense. 
The manifest object of the question reflects light upon the sense in 
which these words were used by the company in the question and 

understood by the applicant in his answer. That object was to elicit 
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information which weuld be useful in determining whether it would 
be prudent to take the risk of insuring his life. He was therefore 
asked by the question to disclose, and was bound to disclose, whether 
he had had within the preceding seven years not such merely slight 
or temporary disorders or functional disturbances as had and ordi- 
narily can have no effect upon his general health or the continuance 
of his life, but such as either may have had in fact, or ordinarily do 
have, such effect. The latter only would come within the meaning of 
the terms sickness or disease as used in this case. This is the com- ° 
mon acceptation of the words. This is the meaning which you must 
attach to them in deciding whether or not the applicant answered 
truly when he said he had had neither. That meaning, however, in- 
cludes not only such ailments and disorders as are calculated or tend 
directly to impair the general health or constitution or produce death 
unless arrested, but also such as indicate by their presence, history,or 
development, a vice in the constitution—such in other words, as are 
signs or warnings of danger to life or health rather than direct causes 
of danger. That meaning does not include such slight temporary 
ailments as are calculated neither to affect nor threaten the general 
health or constitution, or such as do not ordinarily indicate the seeds 
in the system of serious disorder. 

Now to enable you to decide the issue whether this gestion was 
answered truly, a wide latitude of evidence has been allowed. You 
have had detailed to you the history and description of the trouble, 
whatever it was, upon Mr. Cheever’s neck, and an account of his 
health and condition before its appearance, and afterwards to his 
death. You have also had a description of the disease of which he 
died. You have heard the opinions of physicians who saw him or 
treated him for these ailments, based upon their own observations, 
and you have heard the opinions of other physicians given upon 
hypothetical statements put to them. These opinions have related to 
what the trouble on the neck in fact was, to what its nature and tend- 
ency to affect life and health were, to whether it probably had or had 
not connection with the subsequent disorder of which the insured 
died, which, of course, was a sickness or disease. 

Now, having brought you face to face with the issue in the case, 
my duty ends and yours begins. You are to weigh and consider all 
the testimony, to exercise upon it your good sense and judgment, 
and to say whether the evidence that what Mr. Cheever had upon his 
neck amounted, either in its beginning or its development to sick- 
ness or disease, as I have defined them, outweighs the testimony that 
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it did not amount to such sickness and disease, when it began or 
during its subsequent development. The burden being upon the de- 
fendant to make out this defense by a fair preponderance of the evi- 
dence, the testimony upon that side must in your judgment be 
entitled to more weight than that upon the side of plaintiff. Defend- 
ant need not satisfy your minds, however, beyond a reasonable 
doubt ; a fair preponderance is sufficient. 

The value of the opinions, which you have heard, depends, as to 
those of them given from actual observation, upon the opportunity 
which those who gave them had to form correct judgments about 
the matter, and upon the skill and experience they possessed in such 
matters. The value of the opinions not based upon actual observa- 
tion depends, not only upon the skill and experience of those who 
give them, but also upon the correctness of the facts assumed to be 
true in the hypotheses upon which their opinions were based. You 
are to say which opinions are entitled to the most weight. 

It is not necessary that you should be able to determine the exact 
name or nature of the ailment in question, though you are to derive 
what aid you can from the testimony of the physicians upon that sub- 
ject. But whatever its exact name or nature, if, while Mr. Cheever 
was aftlicted with it, you are satisfied from the preponderance of the 
evidence that it amounted to a sickness or a disease within the fair 
meaning of those terms, as I have defined them, your verdict must 
be for the defendant. Otherwise it must be for the plaintiff for $3,- 
000 with interest at six per cent from June 23rd, 1874, to February 
7th, 1881. 

2. I charge you that the burden of proof to show that Charles E. 
Cheever had sickness or disease within seven years next prior to the 
application for insurance, is on the defendant, and it must satisfy the 
jury by a fair preponderance of the evidence that he had such sick- 
ness or disease, and if it does not, your verdict must be for the 
plaintiff. 

(To which defendant then and there excepted.) 

3. If the jury find that Charles E. Cheever had had, within the 
seven years preceding the date to the application, a local ailment or 
disorder, but which was temporary, not amounting in the ordinary 
acceptation of the words to sickness or disease, and had been cured, 
and it did not reappear, and that the disease of which he died was a 
distinct ailment, occurring after the insurance was effected, then their 
verdict should be for the plaintiff. 

(To which the defendant excepted.) 
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4. If the alleged sore on the insured’s neck in the year 1870 and 
1871, for which he was treated by physicians, was of such a charac- 
ter and nature as not in the ordinary common acceptation of the 
word to amount to sickness or disease, and had been healed up and 
cured when he made this application and procured the insurance, 
then his answer to the question No. 14 was substantially true, and 
the fact that a cancerous ulcer afterwards made its appearance upon 
the insured and caused his death will not prevent a recovery by the 
plaintiff. 

(To which the defendant excepted.) 

5. I charge you that before any temporary ailment can be called 
sickness or disease within the meaning of this application and con- ° 
tract, it must be such as to indicate a vice in the constitution, or be 
so Serious as to have some bearing on the general health or the con- 
tinuance of life. 

(To which the defendant excepted.) 

6. I charge you that Charles E. Cheever was not bound in answer 
to question No. 14 to state the name of the physicians who pre- 
scribed for him or were consulted by him in regard to the ailment on 
the neck, unless it amounted to sickness or disease within the mean- 
ing of those words as I have charged. 


On February 7th, 1882, the Supreme Court of Ohio affirmed the 
judgment of the court below, but making no report of the case and 
leaving the charge of the trial judge as the legal definition of a sick- 
ness or disease within the meaning of the policy. 
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SUPREME COURT OF KANSAS. 


Marco Term, 1882. 


Error from Pottawatomie Coun'y. 


CAPLICE 
vs. 


KELLY.* 


Inadequacy of consideration alone is no ground for setting aside, or refusing 
to enforce, a contract. But where a party has sold and transferred to an- 
other, for a valuable consideration, a policy ef insurance of $1,477.73, 
which the insurance company is willing to pay, if the assignor will sign 
her signature to the release on the policy, and such assignor avails herself 
of the situation of her assignee, who cannot without such signature recover 
the money due him on the policy, excepting after long delay and costly liti- 
gation, to exact the hard and unconscionable bargain that she shall have 
back more than one fourth of the amount of such policy for the mere in- 
convenience of her writing her signature, such agreement cannot be en- 
forced by the assignor. Under such circumstances, the assignor can re- 
cover at most only what is fairly due her for the inconvenience or service of 
writing her signature. 


Tuomas Fenton, fur Plaintiff in Error. 
A. J. Wittrams and James S. Merrirt, for Defendant in Error. 


On the 11th day of June, 1875, Michael Caplice, the husband of 
the plaintiff in error, had in his possession a certain ten-year endow- 
ment policy issued by the Northwestern Life Insurance Company, 
insuring his life for the benefit of his wife, Eliza Caplice. On that 
day Michael and Eliza Caplice sold the insurance policy to M. Kelly 


* From Central Law Journal. The first decision of the same court in this case was published 
in 9 Ins. Law Journal, 834. 
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and P. H. McHale, the defendants in error, and then executed and 
delivered to P. H. McHale the following written assignment : 


“Sr. Mary’s, Kan., June 11, 1875. 
For a valuable consideration, the receipt whereof is hereby 
acknowledged, we, by this instrument, do assign and transfer to P. 
H. McHale, of St. Mary’s, Kan., all right, title and interest in and to 
Policy No. 34,169, for his sole use and benefit. In case of the death 
of the said assignee before the policy becomes due, then, and in that 

case, it shall be payable to the heirs or assigns of P. H. McHale. 
Micwaet Capticr, 
Euiza Capuice.” 


The policy matured May 2, 1878. The amount due thereon was 
$1,477.73. The defendant in error demanded this sum of the com- 
pany, and the company was willing to pay it, but refused to pay it 
until Mrs. Caplice signed the release or receipt thereon. The latter 
refused to sign the release, and said she could beat her assignees out 
of all the policy, but would not if they would give her an agreement 
to pay $477.73, when they collected the amount due thereon. There- 
upon the following writing was executed : 


“Sr. Mary’s, May 9, 1878. 
For and in consideration that Mrs. Eliza Caplice signs and releases 
all her right, title and interest to and in Policy No. 34,169 of the 
Northwestern Mutual Life Insurance Company for $2,000 on the life 
of Michael Caplice, for the sole use and benefit of Eliza Caplice, his 
wife, I hereby agree and bind myself unto the said Eliza Caplice to 
pay unto her the sum of $477.73, and on payment of said policy un- 
to P. H. McHale or order, for whom I have power of attorney. 
M. Kerry. 
Signed in the presence of J. W. Fitzgerald.” 


. “May 29, 1878. 
We, the undersigned, hereby guarantee the payment of the with- 
in amount namely, $477.73, not later than ten days after the payment 
of the within-mentioned policy. 
P. H. McHate.” 


After the insurance company paid the amount due upon the policy, 
Mrs. Caplice demanded of the parties to the written agreement the 
sum of $477.73. This was refused, and she brought her action in 


\ 
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the District Court of Pottawatomie County against the defendants in 
error on the said writing, dated May 29, 1878. The defendants 
pleaded that the paper executed by them was obtained by fraud and 
extortion, and was wholly without consideration. Judgment was 
rendered in favor of the defendants and against the plaintiff, and the 
plaintiff brings the case here. 


. Horton, ©. J. 

This case was before this court at the January Term, 1880. 23 
Kan., 474. At that time we held that Mrs. Caplice was only entitled 
to a reasonable compensation for the inconvenience or service in 
making her signature to the receipt on the back of the insurance pol- 
icy, and remanded the case for a new trial. Thereafter the plaintiff 
in error amended her petition and declared upon the contract made 
for services and the agreed price therefor. The trial was had upon 
such amended petition to the court without a jury. The following 
are the findings of fact: 1. That the contract of employment was 
made as alleged in the petition. 2. That the services were rendered 
by the plaintiff as alleged in the petition. 3. That at the time ofthe 
employment defendants promised to pay for the services, as shown 
by the written obligation set forth in the petition. 4. That the 
money due on the insurance policy was paid by the insurance com- 
pany to the defendants, and the services specified in the written obli- 
gation set forth in the petition was demanded by the plaintiff from 
the defendants more than ten days after the payment of the amount 
due on the policy, and before the commencement of this action. 5. 
That the contract of employment and promise to pay therefor the 
amount specified in the written obligation set forth in the petition 
was made by the parties with full knowledge of all the facts and 
without any fraud or misrepresentation on the part of the plaintiff 
but that she demanded from the defendants a promise to pay her 
$477.73, and refused to sign the receipt to the insurance company 
until they executed the agreement to pay her that sum, when the 
value of her work and labor in signing said receipt was only one 
cent. 

And as a conclusion of law the court found that the plaintiff was 
entitled to recover the sum of one cent and costs up to the time of 
the offer to confess judgment, and thereupon rendered judgment in 
favor of plaintiff and against the defendant for the sum of one cent 
and her costs herein expended, up to the 20th day of June, 1881, at 
the time of said offer to confess judgment was made, taxed at $—-, 
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and that said plaintiff pay the costs thereafter incurred by defendants. 
Notwithstanding the very able and exhaustive argument presented 
by counsel for plaintiff in error, we think the judgment of the court 
below must be affirmed. We did not hold before, and do not hold 
now, that inadequacy of consideration alone is a sufficient ground 
for setting aside, or refusing to enforce, a contract, and we fully agree 
with counsel that no case well considered can be found in the author- 
ities where inadequacy of consideration, abstracted from all other 
considerations, has been deemed sufficient to set aside a contract, or 
to refuse to enforce it. If our former opinion was liable to this con- 
struction, we would be very willing, not only to reconsider, but to re- 
verse that judgment. We stated then that, morally, Mrs. Caplice 
ought to have given her signature without making the extravagant 
demand she did ; that instead of acting justly, she attempted to take 
advantage, and an unfair one, of the parties who had paid for all 
the right and interest in the insurance policy, and we can do no more 
than reiterate now what we then said, that the courts, as a rule, will 
lay hold of the slightest act of oppression or unfair advantage to set 
at naught a promise obtained under the circumstances that the agree- 
ment sued upon was acquired. 

Counsel for plaintiff in error refers to the finding that such agree- 
ment was made by the parties with full knowledge of all the faets, 
and without any fraud or misrepresentation, and upon this insists 
that the question of the value of the services of plaintiff was solely 
a question between the contracting parties. If Mrs. Caplice had not 
been connected with the sale and transfer of the policy to the makers 
of the contract sued upon, and the makers thereof had employed her 
to render services for them in the collection of the claim against the 
insurance company, and promised to pay her much or little therefor, 
we suppose the contract could be enforced, however inadequate the 
consideration. Under circumstances of that kind, if the demand of 
Mrs. Caplice for her services had been extravagant, the parties would 
have the opportunity to reject her services and employ some other 
person who was more reasonable in his or her charges. But in this 
case, Messrs. Kelly and McHale had no choice other than to make the 
promise in writing demanded of them by Mrs. C., or fail to obtain the 
money due them until after long delay and costly litigation. Mrs. 
Caplice and her husband had sold and transferred the policy to the 
makers of the contract, and as the inducement to purchase the latter 
parties expected to collect the money due therein at maturity. We 
may assume, as nothing appears to the contrary, that in such pur- 
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chase Mr. and Mrs. Caplice dealt with the buyers thereof upon equal 
terms. That they received consideration to their full satisfaction for 
the assignment and delivery of the policy ; acting in good faith to 
their assignees, they were interested in having them collect the 
amount due on the policy from the insurance company. The com- 
pany was very willing to pay the policy and thus carry out the agree- 
ment of the parties, if Mrs. Caplice, the beneficiary in the policy, 
would sign the second transfer on receipt. This signature was asked 
for, we suppose, out of abundant caution on the part of the insurance 
company to save any further claim by Mrs. Caplice of interest in its 
proceeds. The refusal of Mrs. Caplice to write her signature blocked 
the payment of the policy. She did not pretend to have any title or 
interest in the policy or its proceeds ; but when she ascertained the 
inability of her assignees to collect the money on the policy she had 
transferred to them without her release, except by long delay and 
costly litigation, she conceived the idea of exacting a hard and un- 
conscionable bargain from the very persons whom she ought in com- 
mon honesty to have aided to collect the policy she had transferred. 
For the mere inconvenience of writing her name, for services worth 
only one cent, she demanded an agreement in writing for the pay- 
ment of nearly $500. As tending to show the conduct of Mrs. Ca- 
plice and the circumstances under which the agreement was signed, 
we quote from the evidence of Kelly, one of the defendants in error, 
as follows : 

“ Am a partner of McHale; had an equal interest with McHale. 
When policy was due, the company required us to get plaintifi’s re- 
ceipt on back of policy for the money. I went to plaintiff and asked 
her to sign the receipt. She said she would not unless we paid her 
$477.73, or executed an agreement to pay it. That she could beat us 
out of all of it, but would not if we would give her the agreement 
for $477.73. She then and there admitted that she had assigned the 
policy over to us, and had been fully paid for it. She made no claim 
to any interest in the policy. The signing of the receipt was the 
only consideration for the agreement sued on. The receipt was 
signed May 29, 1878. The agreement sued on was signed the same 
day.” ; 

The statements of Mrs. Caplice to Kelly, and the terms of the 
agreement, satisfy us that there must have been that pressure upon 
the signers at its execution which, in our view, amounts to oppression 
and extortion. The agreement was so hard and unconscionable that 
we do not think it ought to be enforced. Mrs. Caplice ought not to 
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recover ; if anything, at most only what was fairly due her for the 
inconvenience or service for writing her signature. 

The judgment of the District Court will be affirmed. 

Brewer, J., taking no part in the decision. 


VALENTINE, J.: 

I concur in the decision of this case, not “because of any mere in- 
adequacy of the consideration for the defendants’ written promise, 
but because of a total want of. such consideration. The real consid- 
eration for the promise was not the mere signature of the plaintiff, 
but it was the supposed transfer from the plaintiff to the defendants 
of the right and power to collect from the insurance company the 
amount of the insurance policy, of which the plaintiff was the ex- 
pressed beneficiary. (See written instrument signed by defendants, 
as copied in Kelly vs. Caplice, 23 Kan., 474.) But the plaintiff had 
in fact, no such right or power to transfer to the defendants, or to 
confer upon them, and nothing passed from her to them. She had, 
long before that time, transferred all her interest in the insurance 
" policy to the defendants, and had at that time nothing to give them. 
Their right and power at that time to collect the amount of the in- 
surance policy was ample and complete, without any signature or as- 
signment or release from her. Hence, their promise to her was 
wholly without consideration ; or, perhaps, I might more properly 
say, wholly without any substantial consideration. It is true the 
plaintiff attached her signature to the instrument supposed to trans- 
fer or release her interest in the policy to the defendants ; but her 
signature was a mere incident to such supposed transfer or release. 
It was a mere incident to the supposed consideration, for which the 
defendants made their written promise, and was not the considera- 
tion itself. Therefore, the real consideration for the defendants’ 
promise having failed, no action can be maintained upon the promise; 
and the most that the plaintiff is entitled to recover, if she is entitled 
to recover anything, is a fair price for all the inconvenience and 
trouble that she has been put to in executing her signature to the 
instrument of supposed transfer or release. And this she may recov- 
er, not because of the defendants’ expressed written promise, but, 
independent of such promise, and upon an implied contract or prom- 
ise, when it is shown that the real consideration for which the defend- 
ants made their written promise has failed. She cannot then enforce 
the whole of such promise, simply because of some incident connect- 
ed with the consideration which has not failed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
January Term, 1882. 


NEW YORK & BOSTON DESPATCH EXPRESS 
CO. ET AL. 


Vs. 


TRADERS’ & MECHANICS’ INS. Co. 


Goods on a vessel were insured against fire. The vessel was injured by a col- 
lision, and fire ensued, which, it was claimed, prevented the use of the 
pumps, the running of the engine, stoppage of the leak, or taking of other 
means to save the vessel, which had to be abandoned and continued to burn 
until she sank. The goods were damaged only through the sinking. 


Held, that fire was the proximate and immediate cause of loss, and the insurer 
was liable if the vessel could have been saved but for the fire. 


Held, that the question was for the jury as to what was the proximate cause of 
loss. 


Enpicort, J. 

There is no reason that the defendant would be liable on its con- 
tract of insurance if the fire was the cause of the loss of the plaintiffs’ 
goods. It is fairly to be inferred from the report that the collision 
was the cause of the fire ; and fire caused by collision is not within 
the exceptions of the policy. 

In order to entitle a party to recover on a policy insuring his goods 
against loss by fire, it is not necessary that the goods themselves 
should be injured or consumed by the fire. The insurer is liable for 
all losses which result from the fire and can be fairly attributed to it. 
If the property is injured by water used to put out the fire, it is with- 
in the protection of the policy. Lewis vs. Springfield Ins. Co., 10 
Gray, 159 ; City Ins. Co. vs. Corlies, 21 Wend., 367 ; Case vs. Hart- 
ford Ins. Co., 13 Ill., 676 ; Wetherell vs. Maine Ins. Co., 49 Maine, 
200 ; White vs. Republic Ins. Co., 57 Maine, 91. So, if it is sub- 
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merged in water by the sinking of a ship, and this is caused by the 
fire, it is equally covered although not burned. 

The case finds that the steamboat, having on board the plaintiffs’ 
goods, was injured by a collision with another vessel. <A fire imme- 
diately broke out. The vessel was provided with pumps and appara- 
tus for putting out the fire and for pumping out the hold, and these 
were at once put in operation and had extinguished the fire, when it 
broke out in another place and prevented their further use. The 
plaintiffs offered to prove that there would have been no loss of their 
goods except for the fire, which rendered it impossible to run the en- 
gine, extinguish the fire, or pump out the water flowing in through 
the breach caused by the collision ; that for the same reason it was ~ 
impossible to take any measure to stop the leak, or to conduct or 
guide the vessel to shoal water, which was near at hand; or to en- 
able other vessels in the immediate neighborhood to render assistance, 
either by keeping the vessel afloat or removing her cargo. The crew 
were obliged to abandon her. She remained floating and burning in 
substantially the same place for half an hour after the collision, and 
sank in four or five fathoms of water, carrying down the plaintiffs 
goods, which were not burned. The plaintiffs urged at the trial that 
there were several ways in which their property could have been 
saved, which are set forth in the report. No question is made that 
the evidence offered was competent ; and the presiding judge ruled 
that upon these facts, if proved, the plaintiffs could not recover. We 
must therefore treat them as facts established. 

The defendant contends that the plaintiffs’ goods were injured by 
the sinking of the ship, and, as the water which flowed through the 
hole made by the collision caused her to sink, therefore the collision 
caused the loss, and not the fire. Undoubtedly the injury occasioned 
by the collision would have caused the vessel to sink and thereby 
have injured the plaintiffs’ property, and if that had been the only 
tause operating, the plaintiffs cannot recover, for the insurance is not 
against collision, but only against fire. But if means and appliances 
were at hand by which that result could have been avoided, and the 
intervention of a new agency, namely that of fire, prevented their 
use, then the fire was the proximate and immediate cause of the loss. 
It added a new element of destruction, which rendered it impossible 
to control or prevent the consequences which would naturally follow 
from the collision. 

In Metallic Co. vs. Fitchburg Railroad, 109 Mass., 277, the defend- 
ant’s servants ran a train over a hose through which water was being 
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conveyed to extinguish a fire in the plaintiffs’ buildings, and thereby 
the water was cut off from the fire, which then consumed the build- 
ings. It was contended that no direct or immediate injury was done 
to the plaintiffs by the act of the defendant, but that the injury was 
occasioned by the fire directly and by the defendant remotely. But 
it was held that the severing of the hose was the proximate cause of 
the destruction of the building. Numerous cases are cited by the 
court in support of its conclusion, where the question of proximate 
cause was considered. The case of Atkinson vs. Newcastle & Gates- 
head Waterwork Co., L. R., 5 Ex., 404, closely resembles Metallic Co. 
vs. Fitchburg Railroad. By the defendant’s negligence, the plaintiff 
was unable to obtain a supply of water to extinguish a fire on his 
premises, and it was said by Baron Bramwell: “It has been sug- 
gested that this was not the proximate cayse of damage ; but to my 
mind clearly that is not so. The plaintiff's right is to have the pipes 
charged for the purpose of extinguishing fire; and he has alleged 
that in consequence of these pipes not being so charged, he could not 
extinguish the fire, and his house was burned down. It appears to 
me that we have here the immediate consequence of a proximate 
cause.” 

So far as the question what constitutes proximate cause is con- 
cerned, the same considerations apply equally in actions of contract 
as in actions of tort. 

In Marsden vs. City & County Assurance Co. L. R., 1 C. P., 232, 
by a policy of insurance, plate glass in the plaintiff's shop front was 
insured against “loss or damage originating from any cause whatso- 
ever, except fire, breakage during removal, alteration or repair of 
premises,” none of the glass being “ horizontally placed or movable.” 
A fire broke out on premises adjoining those of the plaintiff, and 
slightly damaged the rear of his shop, but did not approach that 
part where the plate glass was. Whilst the plaintiff was removing 
his stock and furniture to a place of safety, a mob, attracted by the 
fire, tore down the store shutters and broke the windows for the pur- 
pose of plunder ; and it was held that the proximate cause of the 
damage was the lawless act of the mob, and that it did not originate 
from “fire or breakage during removal,” within the exception in 
the policy. 

In Ironides vs. Universal Marine Ins. Co., 14 C. B. (N. S.,) 259, 
goods were insured by a policy which contained the following war- 
ranty: “Warranted free from capture, seizure and detention and 
all consequences thereof, or of any attempt thereat, and free from all 
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consequences of hostilities, riots and commotions.” The ship and 
cargo were lost by stranding. occasioned by the removal by the Con- 
federate troops, during the war of the Rebellion, of a light on the 
coast of North Carolina, for the purpose of misleading United States 
ships. And it: was held that the proximate cause of the loss being a 
peril of the sea, and not the hostile act of the Confederate troops in 
extinguishing the light, the insurers were liable as for a partial loss 
of that part of the cargo which remained on board incapable of being 
saved, but as to that portion actually saved, or which would have 
been saved but for the seizure by the Confederate troops, this was a 
loss “ by the consequence of hostilities” within the warranty, and 
for this the insurers were not liable. 

In Insurance Co. vs. Transportation Co., 12 Wall., 194, the vessel of 
the defendant in error was injured by a collision, in consequence of 
which she filled rapidly with water, and a fire broke out. The jury 
found that the damage done by the sinking of the vessel was the 
natural result of the fire only. It was also found that the water 
would not have caused the vessel to sink below her promenade deck, 
had not some other cause of sinking supervened. Mr. Justice Strong, 
in avery able opinion, considers the question of proximate cause. 
And in answer to the claim of the plaintiff in error, that the sinking 
of the vessel was the result of two concurrent causes, one the fire 
and the other the water let in by the breach made by the collision, 
he says: “As the influx of the water was the direct and necessary 
consequence of the collision, it is argued that the collision was the 
predominating and therefore the proximate cause of the loss. The 
argument overlooks the fact, distinctly found, that the damage re- 
sulting from the sinking of the vessel was the natural and necessary 
result of the fire only. If it be said that this was but an inference 
from the facts previously found, it was not for that reason necessarily 
a mere legal conclusion. But we need not rely upon this. Apart 
from that finding, the other findings, unquestionably of facts, show 
that neither the collision nor the presence of water in the steamer’s 
hold was the predominating efficient cause of her going to the bot- 
tom. That result required the agency of the fire. It is found that 
the water would not have caused the vessel to sink below her prome- 
nade deck, had not some other cause of sinking supervened. It 
would have expended its force at that point. The effects of the fire 
were necessary to give it additional efficiency. The fire was, there- 
fore, the efficient predominating cause, as well as nearest in time to 
the catastrophe, which not only directly contributed to all the dam- 
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age done, after the steamer had sunk to her promenade deck, but en- 
larged the destructive power of the water, and rendered certain the 
submergence of the vessel.” See St. John vs. American Ins. Co., 1 
Kernan, 516 ; Peters vs. Warren Ins. Co., 14 Pet., 99. 

No peculiar force is to be attached to the word “immediate” as 
used in the policy, wherein the plaintiffs are insured “against all 
such immediate loss or damage as may occur by fire to the property.” 

We are of opinion that it was for the jury to decide, upon all the 
circumstances of the case, what was the proximate cause of the loss 
sustained by the plaintiffs, and whether it was the result of the fire. 
Milwaukee & St. Paul Railroad vs. Kellogg, 94 U. S., 469. 

New trial ordered, 


SUPREME COURT OF MISSOURI. 


Octoser Term, 1881. 
Error to the St. Louis Court of Appeals. 


ROTHSCHILD, Plaintiff in Error 
vs. 
AMERICAN CENTRAL INS. CO. 


A current policy of insurance cannot be cancelled, except by virtue of a power 
reserved in the policy, or by agreement of the parties. Such reservation 
will never be presumed, but must be distinctly shown. 

An agent to procure insurance has no implied power to consent to the cancel- 


lation of a policy once procured and delivered. 
James O. Broapueap, for Plaintiff in Error. 
Mapitt & Ratsron, for Defendant in Error. 


Norton, J. 
Plaintiff instituted this suit in the Circuit Court of St. Louis County 
to recover $2,500 on a policy of insurance issued by defendant insur- 
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ing his stock of goods for that amount. On a trial of the cause, it was 
submitted to the court, and after hearing the evidence, the court sus- 
tained a demurrer to it and rendered judgment for defendant, from 
which plaintiff appealed to the St. Louis Court of Appeals, which 
affirmed the judgment, and the case is before us on writ of error. 
The opinion of the Court of Appeals delivered by Lewis, P. J., con- 
tains an accurate statement of the evidence as well as of the law ap- 
plicable to the facts, and after full consideration of the record we 
affirm the judgment on the ground therein stated, making no addition 
thereto except to cite in support of it the following authorities : 
Hathorn vs. Germania Ins. Co., 55 Barb., 28 ; White vs. Madison, 26 
N. Y., 117; Alliance Ins. Co. vs. Swift, 10 Cush., 483; Fabyan vs 
Union M. F. Ins. Co., 33 N. H., 203; Story’s Agency, § 246. 

The opinion is as follows : 

“The answer set up several defenses, of which only one need be 
here considered. The policy contained the following condition, viz.: 
‘If the assured shall have or hereafter make any other insurance on 
the property hereby insured, or any part thereof, without the consent 
of this company written hereon, this policy shall be void.’ It ap- 
peared from the testimony that H. M. Blossom, an insurance broker 
in St. Louis, undertook for the plaintiff insurance in various com- 
panies, to the aggregate amount of $15,000. He prepared an appli- 
cation containing a diagram of the plaintifi’s premises, on which he 
wrote the name of each company, as its consent was obtained, with 
the sum for which it was to insure. The list, when completed stood 
thus: Citizens, $2,500 ; American Central, $2,500 ; The Boatman’s, 
$2,500 ; The Commercial, $2,500 ; The Amazon (a Cincinnati com- 
pany,) $3,000; The St. Louis, $2,000. Blossom then obtained all 
these policies accordingly, and delivered them to the plaintiff. On 
the application, and on the policy issued by defendant, there was a 
memorandum showing that the total of insurance was to be $15,000. 
Some time afterwards, while the plaintiff was in Louisiana, the agent 
of the Amazon Company gave to Blossom a written notice that its 
policy was cancelled, and requested the return thereof. Blossom 

_ thereupon proceeded to get other insurance, and had obtained a pol- 
icy of $1,500 in the Pennsylvania Insurance Company, when the in- 
sured property was destroyed by fire. 

Upon this state of facts, the plaintiff insists that there was no vio- 
lation of the condition in the policy. He holds that nothing more 
was required than that the total insurance should never exceed $15,- 
000 ; and that, by the substitution of the Pennsylvania policy for 





284 Report of Decisions. [ April, 


that of the Amazon, the amount was in fact reduced to $13,500, at 
the time of the loss. To this the defendant makes two answers : 
First, That by a true interpretation of the condition above quoted, 
the plaintiff was limited, not merely to the total of insurance men- 
tioned, but also to the particular companies set down in Blossom’s 
list on the application, which was made part of the policy. The 
Pennsylvania policy was, therefore, “other insurance,” within the 
meaning of the condition ; and defendant’s consent thereto not havy- 
ing been written on its policy, the same was made void. Second, 
that at the time of the loss, the total of insurance was $16,500, and 
this fact avoided the policy. 

Upon the first of these two propositions, we are favored with a 
very able argument on either side. We do not propose, however, to 
announce any conclusion of our own upon it, since the second con- 
tains a similar solution of the whole controversy. A policy is a con- 
tract between the insurer and the insured. Nothing in its nature 
implies that one party may at any time declare it ended. If, by ex- 
press stipulation, the insurer may cancel it at pleasure, that fact must 
be distinctly shown ; i¢ can never be presumed. Unless, in the pres- 
ent case, it satisfactorily appeared that the Amazon policy, by virtue 
of a power reserved to the company, or by agreement of the parties 
was duly cancelled before the happening of the loss, it cannot be 
questioned that the plaintiff failed to make out a case, and that the 
demurrer to the evidence was properly sustained. That the policy- 
holder could not recover, if the total of his insurance exceeded the 
siipulated limit, is too well settled to admit of discussion. The 
Amazon policy was not offered in evidence, and nothing in the rec- 
ord intimates that a power of cancellation was reserved therein. 

Was it cancelled by consent of parties? The pleadings show that 
the plaintiff himself never consented ; for he knew nothing about the 
alleged cancellation until after the loss. 

The only claim of consent on his part, in any shape, must be 
through .the action of Blossom, as his supposed agent. But no 
authority is shown in Blossom to give any such consent for the plain- 
tiff. His agency to procure the insurance implied no authority to 
destroy it when procured and vested in his principal. When he de- 
livered the policies to the plaintiff, there was an end of his agency. 
There was, therefore, a total failure of proof that the Amazon policy 
was not a valid and subsisting contract of insurance, when the addi- 
tional Pennsylvania policy of $1,500 was obtained, and when the in- 
sured property was destroyed. No question can be raised about 
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the plaintiff's responsibility for the act of Blossom in procuring the 
additional policy, since the pleadings show that he ratified the act 
and accepted the policy.” All concur in the affirmance of the judg- 
ment. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


The power of an agent, acting for the insured, to accept notice of cancel- 
lation, must depend on the implied authority with which he was vested by 
his principal. Where that authority was, as in the present instance, restricted 
solely to procuring the policies, his relations as an agent were at an end 
when the contracts were procured and delivered to the insured. Where, on 
the contrary, his authority either by the contract or otherwise is extended to 
a general care of the insurance interests of his principal, or his dealings 
with the company are such that he is the only party known to it, and the 
principal is undisclosed, a notice tothe agent in compliance with the policy 
is sufficient notice. 

Thus in Grace vs. American Central Ins. Co., 8 Ins. Law Journal, 731, 
the policy procured by a broker acting for the insured through another 
broker employed by the first. It stipulated that ‘‘any person other than 
the assured who may have procured this insurance to be taken by this com- 
pany shall be deemed to be the agent of the assured named in this policy, 
and not of the company under any circumstances whatever, or in any trans- 
action relating to this insurance.” Afterwards the company, desiring to can- 
cel, notified the broker who procured the insurance of the fact, and he con- 
sented and promised to return the policy. Here, the whole question turned 
on the construction to be given to the above clause. It was not contended 
that under ordinary circumstances a notice to the broker would be sufficient, 
but that the company had expressly contracted with the person procuring 
the insurance, who was the only party known to it, that such notice should 
be sufficient, that he was to be the agent of the insured, not simply in ob- 
taining the contract, but in all future transactions regarding it, and that the 
insured by accepting the policy, ratified the contract. This view was sus- 
tained by the United States Circuit Court of New York. 

Again in Southside F. Ins. Co. vs. Mueller, 8 Ins. Law Journal, 260, the 
policy was taken out by the insured in a mutual company, was made paya- 
ble to an association as their interest might appear, and was held by the as- 
sociation. The premium note given by the insured was protested for non- 
payment, and the company notified the association of its election to cancel. 
It was claimed that notice should also have been given to the insured, but 
the court held that notice to the insured or his representative only was re- 
quired, not to both, and the association holding the custody and being en- 
titled to the benefit, was the proper party. This was apparently the strong 
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feature of the case, the insured by making the loss payable to another and 
intrusting it with the possession, thereby gave implied authority to accept 
cancellation. 

So in Gatti vs. Ins. Co., 9 Ins. Law Journal, 158, the agent of the in- 
sured who procured the policy, paid the premiums, and had full control of 
the property, collecting the rents, ete. He ga \ his own note for the pre- 
miums, and being unable to pay, agreed to have the policy cancelled. It 
was held that authority to cancel as well as to contract, was within the ap- 
parent scope of his employment. 

In Poor vs. Hudson Ins. Co., 9 Ins. Law Journal, 428, insurance was 
procured by the agent of the insured employed for that purpose, and the 
company subsequently desiring to cancel, the agent who procured the in- 
surance consented upon certain conditions regarding the placing of the 
risk, and for that purpose returned the policy to the company. The court 
holding that the non-compliance with the stipulations rendered the claim of 
cancellation on the part of the company nugatory, waived the question of 
the agent’s authority to consent at all. But the facts present this important 
feature, that the agent of the insured was able to return the policy. He 
had never surrendered possession, but continued to control it, and had to 
this extent at least retained the duties of his agency. It might plausibly 
be said that the powers of an agent to procure insurance were not at an end 
until he had delivered the instrument to his principal, and until such time 
it was still within the apparent scope of his authority to act in all matters 
pertaining to cancellation and the substitution of other policies. 

In Hartford F. Ins. Co. vs. Reynolds, 7 Ins. Law Journal, 214, the cir- 
cumstances were much like those in Gatti vs. Ins. Co., supra. The agent 
who procured the insurance was employed to look after the insurances 
generally of the insured and attend to their renewals, and it was held by 
the Supreme Court of Michigan, that under such circumstances notice 
of cancellation to the broker was sufficient. 

The power of the agent who acts for the company, however, is strictly 
limited to placing the insurance. Thus, in Massasoit Steam Mills vs. Assur. 
Co., 7 Ins. Law Journal, 750, application was made to an agent who repre- 
sented two companies, for insurance, and he bound it in one, but subse- 
quently upon the order of the company to cancel, undertook to exchange 
it by the tender of a policy in the other company to the insured, which was 
declined. It was held by the Supreme Court of Massachusetts that, while 
the choice of the company was originally at his option, his power was ex- 
hausted when that option had been exereised. So in Ins. Co. vs. Tardy, 
2 Ins. Law Journal, 672, the agent of an insolvent company undertook to 
cancel the policies which he had issued, and to reinsure them or return the 
premiums to the insured after notice to surrender them for cancellation, 
in order to preserve his business. It was held that he had no authority 
to cancel. 





Miller’s Appeal. 


SUPREME COURT OF PENNSYLVANIA. 


Appeal from the decree «f the Court of Commen Pleas of 
Lycoming County. 


MILLER’S APPEAL.*) 


) 


A fire insurance company was organized in 1869, with 2,000 shares of stock of 
. $50 each, of which 1,306 were subscribed to, payable in cash. Afterwards 
the remaining 694 shares, in 1870, were subscribed to by the officers and di- 
rectors of the company by giving their notes for $25 a share. The notes 
were deposited in bank, where they remained until the insolvency of the 
company, when, upon resolution of the board, they were returned to the 
parties, aud the stock re-transferred to the company. The arrangement 
was made to meet the insurance commissioners’ examination, and the notes 
appeared as part of the assets in the public statements. 

Held, the transaction was a fraud upon the company, and that, as between 
these note stockholders and the company, in a suit by the creditors, requir- 
ing them to make good their subscriptions, in the absence of any agree- 
ment to the arrangement by the cash stockholders, they are liable. 


Samus, Linn, I. A. Bereper, F. P. Guise and H. C. McCormick, 
Esgs., for Appellants. 

H. C. Parsons and W. H. Armsrrona, Esas., for note subscribers, 
Appellees. 

R. P. Avten and W. D. Crocgert, Esas., for the Receiver. 


Paxson, J. 
It is not denied that both classes of stockholders of the Williams- 
port Fire Insurance Company are liable to creditors of said company. 
The contention is, whether the “cash stockholders” or the “note 


* Decision rendered October 3rd, 1881. From Legal Intelligence. 
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stockholders” as they are called for convenience, are primarily lia- 
ble. The company was organized in 1869, with an authorized capi- 
tal of $100,000, divided into 2,000 shares of $50 each. Of these 
shares 1,306 appear to have been. subscribed for, $25 per share paid 
thereon, and the company commenced business. In the month of 
January, 1870, the remaining 694 shares were subscribed for by the 
officers and directors of the company, who respectively gave their 
notes for $25 per share. These notes were by special order of the 
board handed to the president of the company, and by him deposited 
specially in the West Branch Bank, where they remained until some 
time in 1873, when, in pursuance of a resolution of the board, all of 
said notes were returned to the parties, and the stock re-transferred 
tothe company. At this time the latter had become insolvent. This 
stock is what has been referred to as “note stock.” 

The above arrangement was altogether a peculiar one. Its avowed 
object was to enable the company to undergo an inspection by the 
insurance commissioners. Its practical effect was to create the im- 
pression that the stock was all sold and fifty per centum paid up 
thereon. The notes referred to appear as a part of the assets of the 
company in its published statements. That the transaction was a 
fraud upon creditors was conceded ; indeed, it is too plain a proposi- 
tion to dignify by an argument or the citation of authority. It was 
contended, however, that it was good between the note stockholders 
and the company ; that as it was intended for the benefit of the lat- 
ter, and was done in entire good faith, the company cannot question 
it after having returned the subscribers their notes, and accepted 
from them a surrender of the stock. Conceding all that can be 
argued in support of this proposition, it fails to meet the require- 
ments of the case. It is the creditors of the company who are now 
demanding that the note stockholders shall make good their sub- 
scriptions. Have the latter any such equity as entitles them to throw 
the burden of this call upon the shoulders of the cash stockholders? 
It may be if the cash stockholders had assented to the arrangement 
made by the note stockholders, as between themselves, they might 
have been bound by it. But no such assent appears upon this rec- 
ord, nor does the master find they had knowledge of it. The facts 
from which he impliedly infers such notice are too weak and incon- 
clusive to affect the cash stockholders. It is true the matter appears 
upon the minutes of the board, but there is nothing to show that the 
stockholders ever saw them. This is a matter between the officers 
and directors and a portion of the stockholders. While the action 
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of the former in the line of their duty, and to the extent of their 
powers, binds the corporation, the stockholders are not affected with 
notice of acts of commission or omission of the board of directors, 
which are ulira vires. This transaction, briefly stated, was an appro- 
priation by the officers and directors of the 694 shares of. stock to 
themselves. If the company proved successful they would have the 
benefit of any advance in the market value of the stock, and could 
draw the dividends. If, on the other hand, disaster overtook it, they 
could return the stock and get back their notes. This is just what 
was done. 

Whatever may have been the motive, it is too plain for argument 
that this fast and loose arrangement gave the note stockholders an 
unfair advantage over the cash stockholders. And we cannot say that 
it worked no injury. The fact that the stock was apparently all sold 
may have induced persons to purchase stock in the market who 
would not otherwise have done so. Then again, the note stockhold- 
ers participated in the dividend of July, 1870, and to that extent the 
cash stockholders were injured. 

We are of opinion that both classes of stockholders are responsible 
to the creditors, and that neither has an equity to throw such burden 
upon the other. The cash stockholders having paid up $25 per share 
on their stock, the note stockholders are primarily liable until they 
have respectively paid up a like amount. After that pro rata. 

The other questions raised by the assignments of error were not 
pressed at the argument and need not be discussed. 

The decree is reversed at the costs of the appellee, and it is 
ordered that the record be remitted for further proceedings. 





Report of Decisions. 


COURT OF APPEALS OF NEW YORK. 


NEW YORK LIFE INS. CO. 
Us. 


UNIVERSAL LIFE INS. CO. AND NATHAN D. 
WENDELL, Recerver.* 


A life insurance policy is not an instrument which on its face and in and by it- 
self is an evidence of debt absolutely payable, but only of a debt that may 
arise upon the performance of certain specified conditions, and is not with- 
in the meaning of the code, section 1,778, requiring the order of a judge di- 
recting trial of issues raised to be served with an answer in an action 
against a corporation ‘‘to recover damages for the non-payment of a prom- 
issory note or other evidence of debt for the absolute payment of money up- 
on demand at a particular time.” 


Order affirmed. 


Finca, J. 

The plaintiff brought an action against the defendant company be- 
fore it passed into the hands of a receiver, to recover upon a policy 
which it had issued upon the life of one William T. Corduer. On 
the last day for the service of an answer such service was made upon 
plaintiff's attorneys and an admission of “due service” given by 
them. On the next day at about two o’clock this answer was re- 
turned to defendant’s attorneys, with a notice that such return was 
made, because no order of a judge directing trial of the issues raised 
had been served with it as required by section 1,778 of the code, and 
that the admission of service had been given inadvertently. At 
about the same time, or very soon thereafter, the plaintiffs entered 
judgment by default, which was afterwards vacated by the Special 
Term, and. such order affirmed on appeal by the General Term. The 
argument to sustain the affirmance presents numerous and important 


* Decision rendered March 21, 1882. 
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questions, but the conclusion we have formed as to one will render a 
discussion of the rest unnecessary. 

We are of opinion that the service of the answer without an order 
of a judge was good, and that the provisions of section 1,778 of the 
code did not apply to the action brought. That section provides for 
such order “in an action against a foreign or domestic corporation 
to recover damages for the non-payment of a promissory note or 
other evidence of debt for the absolute payment of money upon de- 
mand or at a particular time.” The provision is not new or original 
with the code. It appeared first in 1825, as part of an act to prevent 
fraudulent bankruptcies by incorporated companies, and provided 
that in every suit against such company “upon any contract, note 
or other evidence of debt, judgment should be given on the return 
day, unless it should appear to the court by affidavit that the cor- 
poration had a good and substantial defense on the merits. (Laws 
of 1825, ch. 325, section 4.) The scope and application of this pro- 
vision was indicated by the Supreme Court a few years later. (Anon- 
ymous, 6 Cow., 41.) It was held that a policy of insurance issued by 
an incorporated insurance company was not a contract, note or 
other evidence of debt within the meaning of the .statute, and that 
the provision applied only to an action upon some instrument which 
is in itself evidence of debt, as a note, bond or bill of exchange. 
The same construction was again asserted in 1829. (Tyler vs. Aitna 
Fire Ins. Co., 2 Wend., 280.) The provision was then incorporated 
in the Revised Statutes with a change of phrase plainly intended to 
accord more clearly with the interpretation of the court. (2 R.S8., 
458, § § 8 and 9.) 

The word “contract” was omitted and the expression “for the 
absolute payment of money on demand, or at any particular time” 
inserted, and these amendments of the original language have been 
preserved in the code. It is now said and has been held by the 
General Term in the first department that an action upon a policy of 
life insurance which has matured and become due by the happening 
of the contingency upon which it was payable is an evidence of debt 
for the absolute payment of money within the meaning of the code. 
(Studwell vs. Charter Oak Ins. Co., 19 Hun., 127.) But there is a 
distinction between an instrument which recognizes in its force the 
existence of a debt which it promises to pay absolutely and at a par- 
ticular time, and one which acknowledges no existing debt, but 
agrees that in certain contingencies and upon the fulfillment of cer- 
tain conditions one shall arise in the future. The difference is be- 
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tween a debt admitted and payable absolutely, and one which may 
grow out of the happening of a contingency and the due perform- 
ance of conditions. It is true that the liability upon a fire insurance 
policy depends upon acontingency that may never happen, since no 
loss may occur, while in a life policy the death of the insured is 
certain to occur at some time ; and it is also true that in the last 
case the amount payable is fixed and definite, while in the former the 
damages depend upon the actual loss. And yet the instrument is 
not one which on its face, and in and by itself, is an evidence of debt 
absolutely payable and its original and inherent character is not 
changed by the after occurrence of a contingency or performance of 
conditions. By its own terms it is payable not absolutely but con- 
ditionally. It admits no existing debt but agrees that one may arise 
if certain specified conditions are performed. It is none the less a 
conditional contract although ultimately there may grow out of it 
an absolute liability. Taking into view the history of the provision 
in the code, the decisions upon it in its original form, and the later 
changes of its language, we think it is to be confined strictly to ac- 
tions upon instruments which admit on their face an existing debt 
payable absolutely and not to a contract of life insurance, payable 
only upon certain specified conditions. 

For this reason the order of the General Term was right, and it 
must be affirmed with costs. 

All concur, except Anprews, Ch. J., absent. 
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UNITED STATES SUPREME COURT. 


Ocroser Term, 1881. 


Error to the Circuit Court of the United States for the Southern Dis- 
trict of Illinois. 


AMELIA BENNECKE, Plaintiff? in Error, 
vs. 


CONNECTICUT MUTUAL LIFE INS. CO. 


The policy provided that it should be void, if the insured, without written con- 
sent first obtained from the company, should enter a prohibited district; al- 
so on the margin it stated that agents had no power to alter the contract or 
waive forfeitures, The insured passed within the district without the con- 
sent of the company, and the agent subsequently hearing the fact advised 
a relative of the insured to pay the money required for a permit, which was 
accordingly done to the agent, who forwarded it to the State agent request- 
ing that a permit should be procured and forwarded. No permit was is- 
sued, however, and it was subsequently learned that the insured had died 
before the payment for the permit had been made, unknown to any of the 
parties. 

Held, that a waiver to be ffectual must be made with a full knowledge of the 
material facts whether made by an agent or through a ratification by the 
principal of unauthorized acts of an agent. 

Held, that permission to reside or travel, even if granted, implied that the in} 
sured was living, and if already dead, such permit would not be effectual to 
waive the forfeiture. 

Held, that a retention of the amount paid by the agent for eleven days before 
tendering it back after learning of the death was not sufficient to show a 


waiver of forfeiture even if the agent had authority to waive it. 
Judgment affirmed. 


Statement of the Case. 


This was an action of assumpsit brought by Amelia Bennecke, 
plaintiff in error, who was also plaintiff in the court below, to recover 
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of the Connecticut Mutual Life Insurance Company the sum of two 
thousand dollars upon a policy of life insurance. 

The parties having waived a jury, the issues both of fact and law 
were submitted to the court, which made a special finding, from 
which the following facts appeared : 

On January 29, 1878, Adolpne Bennecke procured from the Con- 
necticut Mutual Life Insurance Company, through John Ansley, its 
agent at Bloomington, Illinois, a policy of insurance on his life, for 
two thousand dollars, for the benefit of Amelia Bennecke, his wife. 
It was an ordinary life policy, and contained, among other condi- 
tions, the following : 

“3d. That the said insured is under this policy freely permitted 
to reside in any civilized abode in the western hemisphere, lying 
north of the thirty-second parallel of north latitude in the United 
States, and lying south of said thirty-second parallel, excepting from 
the first day of July to the first day of November, and in the eastern 
hemisphere lying north of the forty-second parallel of north latitude 
and west of the fortieth meridian of longitude east from Green 
wich, and he may also pass as a passenger by usual routes and 
means of public conveyance to and from any port or place within the 
foregoing limits, but if he shall, at any time during the continuance 
of this policy, pass beyond or be without the foregoing limits with- 
out the consent of this company previously given in writing in each 
or either of the foregoing cases, then this policy shall become and be 
null and void. 

“4th. That in every case in which this policy shall cease and de- 
termine, or shall be or become null and void, all premiums paid in 
respect to the same shall be forfeited to the company.” 

After the signatures of the secretary and vice-president of the 
company and on the margin at the bottom of the policy appears the 
following : 

bee “ Agents of the company have no authority to make, alter, or 
change any condition of the policy, nor to waive forfeiture thereof.” 

The annual premium of forty-six dollars and twenty-four cents re- 
quired by the terms of the policy was duly and fully paid. 

Bennecke left his home at Bloomington, Illinois, on September 26, 
1878, and went to New Orleans, Louisiana, which is south of the 
32d parallel of latitude, without the consent of the insurance company 
first obtained. He remained there until October 15, 1878, when he 
died at the hospital Hotel Dieu, in that city, of yellow fever. 

Ansley had been agent of the Connecticut Mutual Life Insurance 
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Company, at Bloomington, Illinois, from 1863, up to and including 
October, 1878. On October 16, 1878, he first heard that Bennecke 
had gone to New Orleans. On October 17, Ansley called on Haker, 
the assured’s brother-in-law, told him that he had heard that Ben- 
necke was then in New Orleans ; that on account of this violation of 
the condition of the policy his insurance was forfeited ; that a south- 
ern permit costing twenty dollars should be paid for, and advised 
him to pay it for Bennecke. Haker at first said he knew nothing 
about it and refused to pay the twenty dollars. He then said he 
would look into the matter. The same day, after a consultation with 
Mrs. Bennecke, Haker went to Ansley’s office and paid him twenty 
dollars, and took from him a receipt, as follows : 


“ $20. * AcEncy aT Bioomineron, Inx., Oct. 17, 1878. 
“Received from Christ. Haker, twenty dollars, being the amount 
required for a Southern permit on policy of Adolph Bennecke in the 
Connecticut Mutual Life Insurance Company, of Hartford, Conn., 
No. 52,242. 
“ Amount of policy $2,000. “ Joun Anstey, Agent.” 


At the time of taking this receipt, neither Haker nor Ansley, nor 
Bennecke’s wife or friends, knew that Bennecke was dead. 

On receiving the twenty dollars from Haker, Ansley forwarded the 
money to Stearns, Dickinson & Co., the State agents of the insurance 
company, at Chicago, Dlinois, and they acknowledged the receipt of 
the money by letter. 

Ten dollars per thousand was the customary price fixed by the 
company as the extra premium for a permit to go south of the thirty- 
second parallel between the first of July and the first of November. 
Ansley recollected having received money for three or four such per- 
mits, possibly more, at that rate. In such cases he simply received 
the money for the permits, forwarded it to the State agents of the 
insurance company, at Chicago, and requested them to get permits 
from the insurance company at Hartford, Connecticut, and send 
them to him for delivery. The letter in whick he inclosed the twenty 
dollars from Haker to the agency at Chicago was as follows : 


** Agency AT Bioomineton, Oct. 17, 1878. 
“ Messrs, Srearns, Dickinson & Co. 
“Gents: Herein please find draft for $20, less ex., for which please 
get and send me a Southern permit for A. Bennecke, insured by 
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policy 52,242 ; amount $2,000. He went to New Orleans about ten 
days ago, and will probably remain there during the balance of the 
month. Please give this immediate attention, and get permit here 
as soon as possible. This twenty dollars paid this day. 

“ Yours, truly, JouN ANSLEY.” 


Ansley never received a permit from the insurance company for 
Bennecke. On the sixth of November, 1878, Ansley having become 
satisfied that Bennecke was dead at the time the twenty dollars was 
paid him for the permit, of his own motion took twenty dollars of 
other money belonging to the company and tendered it to Haker, 
stating that Bennecke was dead at the time the money was paid as a 
reason for tendering the money to him. Haker refused to receive 
the money. Ansley had no authority to issue policies of insurance 
on the company, but after the policies were issued he turned them 
over to the parties on payment of the premium. Arsley received no 
word from the company or State agents about Bennecke’s death up 
to the time he tendered the money back to Haker. On the twenty- 
sixth of October he addressed a letter to the State agents of the in- 
surance company, at Chicago, in which he informed them that Ben- 
necke had died on October 17, in New Orleans, of yellow fever. 
From all that appears this was the first information received by them 
of Bennecke’s death. 

Ansley knew what was the price required for a permit, and had 
never applied for one without getting it. But he never applied for 
one when yellow fever was prevailing in the forbidden region. 
Proofs of loss, dated the sixth of December, 1878, were furnished 
the insurance company. The defendant company on the trial offered 
to return the money received by Ansley for the permit. 

Suit on the policy was begun in the Circuit Court of McLean 
County, on the eighteenth day of April, 1879, by a declaration on the 
policy of the insurance. Defendant filed a plea of the general issue 
only. On the petition of the defendant the case was transferred to 
the Circuit Court of the United States for the Southern District of 
Illinois. It was admitted by the insurance company that there was 
no other defense in the case than what arose from the forfeiture of 
the policy by reason of the fact that Bennecke had gone south of the 
thirty-second parallel of latitude between the first of July and the 
first of November, without the consent of the company previously 
given in writing ; and on the foregoing facts it occurred as a question 
whether the forfeiture had been waived by the company, on which 
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question the judges were opposed, and the presiding judge being of 
opinion that the forfeiture had not been waived, judgment was en- 
tered for the defendant. 

Whereupon, and on motion of the defendant, by its counsel, it was 
ordered that the state of the pleadings, and the facts found, and the 
question on which the judges differed, be certitied according to the 
request of the defendant, and the law in that case made and pro- 
vided, to this court to be finally decided. 

The cause has accordingly been brought to this court by certifi- 
cate of division of opinion and writ of error. 


Woops, J. 

It is not disputed by plaintiff in error that upon the facts found 
the policy of insurance had been forfeited. Itis not insisted that 
there was any formal waiver of the forfeiture by any agent of the 
defendant in error, or that any permit was ever issued by the com- 
pany to Bennecke, from which such waiver could be inferred. 

But plaintiff in error contends that the receipt by Ansley, the 
agent of the insurance company at Bloomington, on October 17, af- 
ter the forfeiture of the policy, of the sum usually charged for a per- 
mit to reside south of the thirty-second parallel between the first of 
July and the first of November, the sending of the money by him on the 
same day to the agents of the company at Chicago, its receipt by 
them, and the fact that they never returned the money to the person 
by whom it was paid, are sufficient to establish a waiver by the com- 
pany of the forfeiture of the policy. 

It does not appear from the findings of fact made by the court 
that either Ansley, the agent at Bloomington, or Stearns, Dickinson 
& Co., the agents at Chicago, had any direct authority to waive a 
forfeiture. But, even if it were shown that they had such authority, 
and had waived the forfeiture, or that the company itself had waived 
it, the waiver would not, under the circumstances of this case, be 
binding on the company. 

A waiver of a stipulation in an agreement must, to be effectual, 
not only be made intentionally but with knowledge of the circum- 
stances. This is the rule when there is a direct and precise agree- 
ment to waive the stipulation. A /vr/iori is this the rule when there 
is no agreement either verbal or in writing to waive the stipulation, 
but where it is sought to deduce a waiver from the conduct of the 
party. Thus, where a written agreement exists and one of the par- 
ties sets up an arrangement of a different nature, alleging conduct 
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on the other side amounting to a substitution of this arrangement 
for a written agreement, he must clearly show not merely his own un- 
derstanding but that the other party had the same understanding. 
(Darnley (Earl) vs. L. C. & Dover Ry. Co., Law Rep., 2 H. L., 43.) 

The same rule applies to the ratification by the principal of the un- 
authorized acts of his agent. 

“Tt is perfectly well settled that a ratification of the unauthorized 
acts of an agent, in order to be effectual and binding on the princi- 
pal, must have been made with a full knowledge of all material facts, 
and that ignorance, mistake, or misapprehension of any of the es- 
sential circumstances relating to the particular transaction alleged to 
have been ratified will absolve the principal from all liability by rea- 
son of any supposed adoption of or assent to the previously unau- 
thorized acts of the agent.” (Combs vs. Scott, 12 Allen, 496.) 

And it has been declared by this court that “no doctrine is bet- 
ter settled, both upon principal and authority, than this ; that the rati- 
fication of an act of an agent previously unauthorized must, in order 
to bind the principal,be with a full knowledge of all the material facts. 
If the material facts be either suppressed or unknown, the ratifica- 
tion is treated as invalid, because founded on mistake or fraud.” 
(Owings vs. Hale, 9 Pet., 607 ; see also Diehl vs. Insurance Co., 58 
Pa. St., 452; Bevin vs. Conn. Mutual Life Ins. Co., 23 Conn., 244 ; 
Viall vs. Genessee Mut. Ins. Co., 19 Barb., 440.) 

There is no pretense in this case that the insurance company was 
advised of the material facts, when its supposed waiver and ratifica- 
tion of the acts of its agent took place. The contention of the 
plaintiff in error is that the insurance company waived a forfeiture 
of the policy when it was totally ignorant that any forfeiture existed. 
And the waiver of a forfeiture is deduced from a permit which is it- 
self deduced from the fact that an agent, himself ignorant of the 
material facts, agreed to apply to the company for the permit, and 
received and forwarded the money to pay for it. 

The very purpose for which a permit was asked shows that both 
parties were ignorant of the facts which it was necessary the com- 
pany and its agents should understand before any effect could be 
given to its alleged waiver of the forfeiture. Permission was asked 
that Bennecke might reside and travel south of a certain parallel. 
This implied that he was living and able to travel. But the findings 
show he was dead when the permit was applied for. If the com- 
pany had given him a formal permit in writing to reside and taavel 
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south of the thirty-second parallel, he being dead at the time, and 
the company ignorant of the fact, it would be a complete non sequitur 
to hold that this amounted to a waiver of a forfeiture of the policy 
unknown to the company, and consequent upon his doing the act for 
which a permit was asked, and which was in violation of a condition 
of the policy. 

The case may be thus stated: The right of the plaintiff in error to 
a recovery rests on a waiver by the insurance company of the forfeit- 
ure of the policy. But there has been no direct waiver. The waiver 
is deduced from the permit. But there has been no formal permit. 
The permit is inferred from the fact that Ansley, a local agent, who 
had no knowledge of the death of Bennecke, applied for a permit to 
other agents who were also ignorant of the death of Bennecke, and 
remitted to them the money therefor which they retained, but which 
Ansley tendered back, using for the tender other moneys of the 
company ; the company itself, the principal of these agents, being 
all the time ignorant that Bennecke had forfeited his policy by a vi- 
olation of its conditions, or that he had died in consequence of such 
violation, or that after his death a permit to allow him to reside and 
travel in the forbidden region had been applied for, or that any 
money had been handed to its agent to be paid over as the consider- 
ation for such permit. 

The case of the plaintiff in error is not aided by the facts found 
by the court in relation to the retention by the agents of the com- 
pany of the money paid for the permit. It is unnecessary to decide 
what inference might be drawn if the company or its agents, with 
full knowledge of the death of Bennecke, had retained the money 
and never tendered it back. It does not appear that Ansley was in- 
formed of the death of Bennecke until October 26. On November 
6, eleven days thereafter, he tendered back to Haker the money ad- 
vanced by him to pay for the permit. Under the circumstances of 
this case we do not think this lapse of time sufficient to show that 
Ansley intended to waive the forfeiture of the policy, even if he had 
been clothed with authority to do so. 

If the company was bound by the act of Ansley in receiving the 
money for the permit, it was entitled to the benefit of his act in 
tendering it back. One tender was sufficient. That made by Ans- 
ley was never disavowed by the company. On the contrary, the 
company renewed it upon the trial of the cause in the Cireuit Court. 

Under the circumstances of this case, the contention that the in- 
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surance company waived the forfeiture of the policy is without sup- 


port. 

The judgment entered in the Circuit Court in favor of the defend- 
ant, in accordance with the opinion of the presiding justice, was, 
therefore, right, and must be affirmed. 


SUPREME COURT OF INDIANA. 


Novemper Term, 1881. 
Appeal from the Owen Circuit Court. 


AMERICAN INS. CO. 
vs. 


JOHN M. LEONARD. 


An allegation that plaintiff has performed all and singular the matters and 
things which were on his part to be performed according to the conditions, 
forms and effect of the policy, is sufticient averment of performance. 


A statement of the amount of loss in the complaint is sufficient to sustain the 
action without specifying the value of the property, although the insurance 
is limited to two thirds of the value. 


An allegation in the answer that the premium notes were unpaid at the 
time of loss and that the policy thereby became void, is a good defense, and 
an answer which is simply in response to another allegation regarding in- 
cumbrance, and contains no response to the alleged non-payment of the 
notes, is bad on demurrer. 


Judgment reversed. 





BicknetL, Com. 

The appellee brought this suit against the appellant upon a policy 
of insurance against loss by fire. 

He had a verdict and judgment for $1,236.12. 

The errors assigned are : 

1. The court below erred in overruling the demurrer to the com- 
plaint. 
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2. The court below erred in overruling the demurrer to the second 
paragraph of the reply. 

The policy of insurance is made a part of the complaint, it is 
urged, in support of the demurrer to the complaint, that there is no 
sufficient averment of performance of the conditions precedent 
named in the policy. In the Home Insurance Co. vs. Duke, 43 Ind., 
418, this court said: “ Under the code, 2 G. & H., 108, sec. 84, it 
would have been sufficient to have alleged generally that the plain- 
tiff had performed all the conditions on his part ; such an allegation 
is equivalent to a reference to each condition precedent, coupled 
with the averment that he had performed it, and it implies that he 
had done all the acts necessary to such performance.” 

The following is the statement of the complaint: “ And said plain- 
tiff further says that he has in all things observed, and performed 
and fulfilled, all and singular the matters and things, which were on 
his part to be observed, performed and fulfilled according to the 
conditions, forms and effect of said policy of insurance.” 

This was sufficient. It is also objected to the complaint that al- 
though the contract of appellant as stated ‘in the policy is to pay the 
loss, not exceeding the sum insured, nor exceeding two thirds of the 
value of the buildings, nor the actual cash value of the personal 
property insured. Yet the complaint fails to state the value of either 
the buildings or the property. 

The complaint, however, states a loss under the policy and speci- 
fies the amount lost upon each of the articles insured, to wit : $1,000 
on the barn ; $50 on the hay therein, and $200 on the farming uten- 
sils therein. This certainly shows a cause of action to some extent, 
and the precise amount to be recovered upon such averments will 
depend upon the evidence. 

There was no error in overruling the demurrer to the complaint. 

A policy of insurance is governed by the same principles applica- 
ble to other agreements involving pecuniary obligations. Hudson 
vs. Merryfield, 51 Ind., 24 ; Aurora Fire Ins. Co. vs. Johnson, 46 Ind., 
315. 

The objection to the second paragraph of the reply is that it is 
pleaded to the entire answer, but in fact responds to part only of the 
answer. fl 

There were three paragraphs of answer, te wit : 

1. The general denial. 

2. That the premium notes were ‘unpaid at the time of the loss, 
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and that by the terms of the policy the policy became thereby void. 
This was a good defense. 

In the case of the American Insurance Co. vs. Henley, 60 Ind., 
515, this court said: “Had a loss occurred to the assured during 
such a default, whereupon he had proceeded to sue the company for 
the loss, the company would no doubt have defeated his recovery by 
setting up his default and electing to avoid the policy.” 

The third defense was “That the property was stated to be free 
from incumbrance at the date of the insurance, when in fact it was 
incumbered.” 

The second paragraph of the reply is pleaded to the entire an- 
swer, it begins thus: “And for second reply herein to defendant’s 
answer, plaintiff says,” etc., and the reply then proceeds, “ he admits 
the incumbrance on said property insured as is alleged in defendant’s 
answer, but says that at the time of said application and insurance, 
said defendant had full knowledge of said incumbrance, and of the 
exact condition of the title to said insured property, whereupon said 
plaintiff says that said defendant is estopped from setting up said 
incumbrance in defense,” etc. 

Here is a reply pleaded to an entire answer, and yet it contains 
no response to the second paragraph of that answer. 

Such a pleading is bad on demurrer. Farnam vs. Chamberlain, 74 
Ind., 82 ; Stahl vs. Hammontree, 72 Ind., 103 ; Kinsey vs. The State, 
71 Ind., 32 : Ward vs. Park, 70 Ind., 309. 

The court erred in overruling the demurrer to the second para- 
graph of the reply, and for this error the judgment should be re- 
versed. 


Per Curiam. 
It is therefore ordered upon the foregoing opinion that the judg- 
ment of the court below be, and the same is hereby reversed, and 
this cause is remanded with instructions to sustain the demurrer to 
the second paragraph of the reply. 





1882. ] Altor:.ey-General vs. Continental Life Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


In Tue Marrer Or Tut ATTORNEY-GENERAL 


Us. 


CONTINENTAL LIFE INS. CO. 


In the case of an insolvent life company the power of the court to limit the 
time of proof of claims is purely discretionary. The court has full juris- 
diction and may control all proceedings. Where claims have been presented 
and allowed, upon a change of facts by subsequent death, the court may 
at its discretion permit an amendment of the claim though the time for 
proof has expired. It is proper and necessary for the court to fix a final 
limit to the time, but it is entirely within the discretion of the court when 
such time shall be fixed. 


Reversed and remanded. 


Lucius McApam, fur Appellant. 


There is no decree as to the exact value of any policy. .The ref- 
erence has not been closed, and proofs may yet be presented. The 
filing of proofs of death whether as evidence of valuation or a new 
claim, entitles to a valuation based on the facts. Attorney-General 
vs. Guardian Life, 82 N. Y., 336; Reese vs. Smyth, N. Y. S. C.; 
Craig’s Case L. R., 9 Eq., 706 ; Holdich’s Case L. R., 14 E. Q., 72 ; 
Bell’s Case, 9 Eq., 706. The acceptance of a dividend subsequent to 
insolvency is no bar to revaluation. 

2 Pars. Cont., 687; Ansonia Brass Co. vs. New Lamp, ete. Co., 64 
Barb., 435 ; Allen vs. Ward, 4 J. & Sp., 290 ; Minshall vs. Arthur, 2 
Hun., 662 ; Newland’s Case, 9 Bank. Reg., 62. The decision below 
is based solely on want of power and not on the merits of the 
question. 


Wituuam Barnes, for Appellants. 
There is no natural relation between the date of the expiration of 
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the notice to file claims, and the death of the policy-holder, nor any 
statute law establishing such relation ; the death only affects the 
amount, and when established before distribution should affect the 
claim according to established precedents here and in England. 


Grorce W. Winaate, for the Receiver. 

A revaluation should not be allowed, because necessary delays 
alone prevented a previous distribution. Clapp vs. Graves, 2 Hilton, 
318 ; Browns Leg. Max., 94. Any other course would make it im- 
possible to wind up a life company. For anything shown to the con- 
trary the reserve value measured the damage sustained, estimated at 
the cost of reinsurance at the time of failure. The valuation was 
confirmed by ordering a dividend. The application is too late. 


Eart, J. 

A receiver of the insurance company was appointed October 25, 
1876, and the values of all policies then running were required to 
be estimated as of that date. An order was obtained of the Supreme 
Court by the receiver, requiring the creditors to present their claims 
within six months from the date of the final publication of the notice 
of the crder and also appointing a referee to take proofs of claims. 
The notice was published and the time limited for the presentation 
of claims expired on the 16th of June, 1879. Before the expiration 
of that date, certain persons holding running policies presented their 
policies for valuation, and their claims were established and allowed 
under rules applied to such cases. 

Subsequently to the 16th of June, 1879, persons insured by such 
policies died, and their application was made to the court at Special 
Term to have such policies revalued so that the claimants under them 
could have the enhanced value which they would be able to establish 
in consequence of the deaths. The motion at Special Term was de- 
nied as stated in the order then made “not as a matter of discretion 
resting with the court, but upon the ground of a lack of power in the 
court to admit any claims as death losses where the death occurred 
after the 16th of June, 1879.” From that order the claimants ap- 
pealed to the General Term and from affirmance there to this court. 
In cases of this character of claims against the receiver of the funds, 
which are frequently very numerous and scattered over a broad ter- 
ritory, it is necessary that some time should be limited within which 
the claim should be presented, otherwise an insolvent estate and the 
receiver’s accounts could never be closed up and settled. 
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In a case like this 1t is conceded that the time may be limited by 
-an order of the court ordering a notice to be published ts creditors 
requiring their claims to be presented within a reasonable time, not 
less than six months from the first publication of the order. The 
court may absolutely require that all claims shall be presented with- 
in the time limited in the notice or be barred. The only limit to the 
discretion of the court is the statutory limit that the notice must be 
one of at least six months ; all else is within the discretion of the 
court. If by accident, inadvertence or mistake, a claimant fails to 
present his claim within the six months, the court may upon applica- 
tion to it still permit the claim to be presented. That was held in 
the case of the people, ex rel, the Attorney-Creneral vs. The Security 
Life Insurance & Annuity Company, 79 N. Y., 267. 

So, too, if a claim has been once presented and disallowed, or al- 
lowed for too much or too little, the court may upon application, in its 
discretion, again open the matter and authorize or order a rehearing, 
even after the expiration of the time limited by the notice. 

The court has jurisdiction of the entire subject and may control all 
the proceedings until all the claims have been established and the 
fund finally distributed. These policy-holders had presented their 
claims and they had been allowed before the 16th of June, 1879. 

The court had the power to deny their application for a revalua- 
tion based upon the facts subsequently appearing or occurring, and 
it had the power to grant the application if in the exercise of its dis- 
cretion, it deemed it just and proper that the application should be 
granted. 

There must be a period of time when the court may close all 
further investigation into or allowance of claims, when all claims 
upon the funds to be distributed must be deemed established and 
when the court can refuse to permit claims to be altered or changed. 

If the court did not possess this power great embarrassment and 
delay would attend the closing up of insolvent corporations and es- 
tates. It is a power to be exercised in view of the circumstances. 
These claimants are not death claimants. Attorney-General vs. The 
Guardian Mutual Life Ins. Co., 82 N. Y., 336. 

All that they can claim is the value of their policies estimated as of 
the date when the receiver was appointed, but in consequence of the 
deaths of the insured the actual value of the policies can be accurate- 
ly determined. 

Here after the 16th of June, the basis existed which made it pos- 
sible for the claimants to prove accurately the values of their policies, 
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and they could then show them to be more valuable than they were 
estimated to be as running policies prior to that date. 

Whether there should be a rehearing upon these claims upon the 
new proof which the claimants were able to give rested in the dis- 
cretion of the court. 

Nothing in conflict with these views has been decided in any case 
that has been before this court. In People vs. The Security Life In- 
surance & Annuity Company, 78 N. Y., 114, we hold that where death 
occurred subsequently to the date of the appointment of the receiver 
but within the time to which the premiums had been paid, the fact 
of death could be considered in estimating the value of the policy at 
such date. In the matter of the Attorney-General ys. The Guardian 
Mutual Life Ins. Co., supra, the death occurred subsequently to the 
time to which premium had been paid, and our holding was the 
same. 

In both of these cases the claims were presented before the ex- 
piration of the time limited for the presentation of claims. But we 
did not hold that the court could not permit claims to be presented 
after such time. 

But the Supreme Court at Special Term did not exercise its dis- 
cretion in the matter and denied the application for want of power, 
and that order was affirmed at the General Term, and thus it turns 
out that the Supreme Court has not exercised the discretion which 
we hold it possesses and ought to exercise. 

We do not, however, mean to intimate any opinion that the appli- 
cation in this case ought to have been granted by the court in the 
exercise of its discretion. 

These claims were not within the term of the order made by the 
Supreme Court, January 17th, 1880, extending the time for the pres- 
entation of certain claims to May 17th, 1880. At least it was the 
province of the Supreme Court to construe the meaning and purview 
of its own order, and we cannot say that it erred in holding that the 
rule did not aid these claimants. 

The orders of the General and the Special Terms should there- 
fore be reversed and the matter remanded to the Special Term to 
the end that it may exercise its discretion upon the application made 
Yo it. Costs of the appellants in this court to be paid by the receiver 

of the funds. 
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SUPREME COURT OF INDIANA. 
May Term, 1881. 


Appeal from the Allen Superior Court. 


THE IRISH CATHOLIC BENEVOLENT 
ASSOCIATION j 


) 


Vs. 


MARTIN O’SHAUGHNESSEY.* 


A complaint setting forth a rule of a benevolent association giving sick mem- 
bers a monthly allowance, as though it were a legal obligation is bad on 
demurrer. A rule may be abrogated at the pleasure of the company and 
has not the binding force of a contract. 


A complaint failing to show that the rule or a by-law of similar import existed 
at the time of sickness is bad on demurrer. 


Reversed. 


Worpen, J. 

Complaint by the appellee against the appellant in two paragraphs. 
Demurrer to each paragraph for want of sufficient facts, overruled. 

Issue, trial by the court, and finding and judgment for the plaintiff. 
The correctness of the ruling on the demurrers is questioned here by 
assignment of error. 

The first paragraph of the complaint alleged that the defendant 
was a corporation organized under the laws of this State ; that the 
plaintiff, on the day of 18—, “became a member of the 
defendant association, and as such member entitled to all the rights 
and benefits accruing to the members thereof; that the object of 
said association is to promote the mental development, render pe- 
cuniary assistance, and encourage the cultivation of brotherly love 


* Decision rendered November 16, 1881. 
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among all the members who may belong thereto, and render assist- 
ance to the widows and orphans of deceased members ; that to se- 
cure these ends it is a rule of said association that every member in 
good standing, when sick, provided such sickness is not caused by 
imprudence or the bad conduct of such member, and if said member 
is unable to follow his occupation, shall be entitled to five dollars per 
week from the funds of the association during the continuance of his 
said sickness. And the plaintiff avers that from the time he became 
a member of said association, and until and after the 20th day of 
May, 1877, he was at all times a member in good standing, and reg- 
ularly paid his dues and assessments in the same; that on the 8th 
day of May, 1877, he was taken sick, which sickness was not caused 
' by plaintiff's imprudence or bad conduct in any respect, and contin- 
ued sick and unable to follow his occupation from said date until the 
first day of June, 1878, whereby he became entitled to receive from 
such association the sum of five dollars per week, in all amounting to 
two hundred and eighty dollars ; and the plaintiff avers that he has 
performed all and singular the conditions on his part to be performed 
to entitle him to receive said sum during his said sickness ; but that 
said defendant has wholly failed and refused to pay any part of the 
amount so due the plaintiff except the sum of ten dollars, though 
often requested so to do, and though the defendant has the funds 
from which to pay the same, all of whichis due and unpaid. Where- 
fore,” etc. 

The second paragraph was much like the first except that it stated 
the ground of the defendant’s supposed liability as follows: “That 
said association is organized for the purpose of mutual aid and im- 
provement, and by a by-law thereof, every member in good standing 
when sick, provided said sickness is not caused by the imprudence 
and bad conduct of such member, and if said member is unable to 
follow his occupation, is entitled to the sum of five dollars per week 
from the funds of said association, during the continuance of said 
sickness, a copy of which by-law, marked exhibit ‘A’ is filed here- 
with and made a part hereof.” The by-law exhibit is as follows : 

“Sec. 1. Every member, if sick and in good standing, and unable 
to follow his occupation, will be entitled to five dollars per week from 
the funds of the association. Provided such sickness is not caused 
by imprudence or his own bad conduct.” 

The first paragraph of the complaint seems to us to have been 
clearly bad. In that it is alleged that “it is a rule of said association 
that every member in good standing * * * shall be entitled to five 





1882. ] Trish Catholic Ben. Assoc. vs. O’ Shaughnessey. 309 


dollars per week,” ete. This rule, as thus stated, imparts no binding 
legal obligation on the part of the company to its members. A mere 
rule is a thing that can be abrogated at the pleasure of the company 
as it has not the binding force of a contract between the corporation 
and its members. Besides this, the pleading is in the present tense. 
It has reference to the time when the complaint was filed, December 
9, 1878. 

The complaint does not show even that there was any such “rule” 
existing at the time of the plaintiff's sickness. 

The second paragraph was bad for the reason last above stated. 
The language of this paragraph is also in the present tense, and has 
reference to the time of filing the complaint, and not to that of the 
plaintiff's sickness. 

It alleges that by the by-law “every member in good standing 
when sick * * * is entitled to the sum of five dollars per week,” 
etc. It, does not appear when the by-law was adopted, or that it 
was in force at the time of the plaintiffs sickness. 

Neither paragraph states a good cause of action, and the demurrer 
to each should have been sustained. We have no brief for the ap- 
pellee, and are not advised upon what ground the complaint was 
supposed, in the court below, to have been good. 

The judgment below is reversed with costs and the cause remand- 
ed for further proeeedings in accordance with this opinion. 





SUPREME COURT OF GEORGIA. 


HAMILTON er at. 
vs. 


GRANGERS’ LIFE AND HEALTH INS. CO. 


To a suit by an insurance company against one of its stockholders, the defend - 
ant may plead and recover as a set-off any sum of money obtained from him 
by fraud, as a subscription to the stock, unless, being a subscriber, there are 
debts of the corporation unpaid, incurred after his subscription, to the 
amount of the sum so paid or greater. 


Facts reported in the decision. 


D. B. Hamiuton, Jort Brannam, for Plaintiffs in Error. 
Dasyey & Foucue, for Defendant. 


Speer, J. 

The Grangers’ Life and Health Insurance Company, sued D. B. 
Hamilton as principal and Alfred Shorter as security, on a promis- 
sory note dated October 8th 1877, and due on first day of January 
thereafter, for the sum of five hundred dollars. The suit was 
brought for the use of F. E. Davidson and indorsed to him by said 
company. 

To this suit defendant filed the plea of general issue. Also a plea 
of set-off alleging “an indebtedness on the part of the company to 
defendant in the sum of two hundred and fifty dollars paid to it by 
defendant on account of subscription to stock in said company on the 
10th of August 1875, which defendant was induced to make and pay 
by the false and fraudulent representations of its officers and agents 
upon which he acted, and of the falsity of which he had no means of 
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ascertaining.” The false and fraudulent representations were, in 
substance, as follows : 

The officers and agents stated that the Georgia Department of 
said company was to have a charter, that $100,000 had been sub- 
scribed and actually paid in at the home office, that $100,000 were 
to be subscribed by each State department, and only 10 per cent 
thereof was to be called in, except to pay death losses, and not then 
until all the other assets of the company had been exhausted, and 
that non-negotiable, non-interest-bearing notes were to be given for 
the remaining 90 per cent of said department stock, that the reserve 
fund was to be loaned in the department 

The plea alleged that on the faith of these representations defend- 
ant had been induced to subscribe and to borrow the money which 
formed the basis of the debt sued for; that the note had been 
obtained by the home department under pretense of examining the 
papers and passing upon them ; that all of the representations stated 
were false, the $100,000 not having been paid at home office, no 
charter having been obtained for the Georgia Department, and the 
notes etc. having been turned over directly to the home department. 
That if the representations had been true the stock would have been 
at par, whereas it was worthless, that Davidson the usee, before the 
pretended assignment of the note sued on, had notice of the false 
and fraudulent representations. 

Defendant further pleaded a set-off of $50, money expended by 
him in attending to the business of the company. 

Further, defendant pleaded that the company was a non-resident 
corporation, and the stockholders, including Davidson were indebted 
to the company more than enough to pay all its liabilities, and the 
assignment was made with a view to defeat defendant’s rights against 
the company. 

Further, defendant pleaded the company had no power to receive 
subscriptions beyond the $100,000, the sum fixed by its charter, and 
that had been subscribed for and taken before defendant’s subscrip- 
tion and it was therefore null and void. 

Under the evidence and charge of the court, the jury returned a 
verdict for the plaintiff for the sum of $459.54 principal, with interest 
and cost. 

The following portions of the charge of the court to the jury were 
excepted to and assigned as error. 

(1) The defendant had the right to plead as a set-off any sum of 
money obtained from him by fraud, unless he is a subscriber and 
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paid the money as ten per cent on subscription for stock and there 
are debts to the amount greater than $250 unpaid. 

(2) If the subscription was obtained by fraud, and the fraud is 
proved, as between the company and defendant, they could not re- 
cover it, unless there are proved to be debts to as great an amount. 

(3) If the defendant was a stockholder and had an opportunity of 
finding out whether of not the $100,000 was paid, by the exercise of 
due diligence, he can take no advantage of that. 

The evidence shows that this home company located at Mobile, 
Alabama, and acting under a charter of that State sought to organize 
branch departments in other States, and it was under this authority 
a department for this State was organized at Rome, Georgia, and 
under said organization the defendant D. B. Hamilton became a 
subscriber to shares of stock, and on said subscription paid as an in- 
stallment the sum of two hundred and fifty dollars. Subsequently to 
this he obtained a loan from department directors of the company of 
the sum of five hundred dollars, giving Alfred Shorter as his security. 
The loan was made to Hamilton by the department directors as other 
loans. 

The main and controlling question in this case is whether the first 
charge of the court was right. When this case was before this court 
heretofore it was held, “the plea of set-off extends tv all mutual de- 
mands existing between the parties at the date of the commence- 
ment of the action.” Therefore, money procured by the plaintiff from 
the defendant by fraud may be set-off against a suit on a note for 
money loaned. This, no doubt, as an abstract legal proposition, is 
correct. But it was held in the court below not to be available in 
this case, and we think the exception to the rule made by the 
court is well founded in law. 

Stockholders who are sued to recover installments on stock due by 
them to the company, where it is insolvent and owing debts, cannot 
protect themselves from such liability as to third persons, whatever 
may be the respective rights between the stockholder and the com- 
pany Nor -vould a set-off be allowed for payments on such stock, 
though the stockholders may have been induced by fraudulent rep- 
resentations to subscribe for such stock. Thompson Liability of 
Stockholders sec. 168, and authorities there cited. 

Paying calls on shares subscribed will estop an original subscriber 
for shares from denying his liability for future calls, for by thus con- 
tributing to the actual working capital of the company he becomes 
entitled to share its profits, if any should be made, and as a conse- 
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quence he becomes in case of a joint stock company a partner in the 
concern, and as such is liable to its creditors. So one who, on the 
other hand subscribes for stock in a company is a stockholder, 
although he may have failed to pay calls thereon ; he cannot, of 
course, plead his own default in discharge of his contract. Neither 
will one who accepts shares in a company, and receives dividends 
thereon be allowed to deny the validity of his shares. As a general 
rule one who participates in the profits of a corporation as a share- 
holder by receiving dividends etc., is held liable to the creditors, and 
with the equities attaching to his title the creditors have nothing 
to do. 

If a person purchase shares, or subscribe for the same and suffer 
his name to appear upon the books, and take a part in the manage- 
ment of the corporation as director or otherwise, he will not be 
allowed at the instance of a suit by creditors to impeach his own 
title. It may be imperfect, tainted with fraud. Equities may exist 
between him and the company, yet he will not be allowed to deny 
the truth of the representations he has made by his conduct, and dis- 
own the ownership, or the consequent liability when it ceases to be a 
benefit and comes to be a burthen. 22 N. Y. 17. We recognize the 
rule, given in charge by the court, as harmonizing with the case of 
Turner vs. Grangers’ Life and Health Insurance Co., decided at the 
September Term, 1880, and not yet published. 

As the other assignments of error complained of could not effect 
or change this rule of liability of this plaintiff in error, we deem it 
unnecessary to pass upon them. Suffice it to say that he cannot es- 
cape his liability on this debt, by reason of any of the defenses made 
in the record. Let him discharge the duty he owes to the creditors 
of a company of which he was an active and influential member, as 
appears from the record, by paying this defendant. If he has indi- 
vidual grievances against others for fraud or misrepresentations, the 
courts are open to his complaints. 

Let the judgment below be affirmed. 
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RECOVERY BACK OF PREMIUMS IN CASE OF CONCEAL- 
MENT. 


Appellate Court of First District of Illinois. 
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Where the company declared the policy void on the ground of misrepresenta- 
tion : 

Held, that as a rule there can be no recovery back of premiums when the risk 
has once begun, unless the avoidance was wrongful. 


A policy cannot be avoided for facts known togthe agent and omitted by him 
from the application. 


Where an avoidance is wrongful, recovery must be limited to the premiums on 
the policy thus avoided, and cannot ‘be extended to include premiums paid 
on a former valid policy surrendered as part consideration for the existing 
one, such surrendered policy is entitled to be estimated only at its surrender 
value as agreed on by the parties at the time. 


Where the applicant of his own motion represents himself as sound in health, 
and afterwards for the purpose of obtaining a surrender declares himself to 
have been seriously diseased, the company has good ground for declaring 
the contract forfeited for misrepresentation and concealment. 


Judgment reversed. 


Statement of the Case by Editor of Ins. Law Journal. 


Plaintiff took out three policies on his life and subsequently de- 
siring to surrender them, agreed to accept a paid-up policy in lieu of 
two and a cash surrender for the third, conditioned on his taking 
out a new policy also for $10,000, with premiums payable semi-annu- 


* Decision rendered February 8, 1882. 
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ally. Asa’basis for the latter, plaintiff executed a written application 
identical with that submitted for one of the original policies, setting 
forth his good health and freedom from certain diseases. The cash 
surrender was applied toward the payment of the first premium. 
Afterwards the plaintiff desired to obtain a cash surrender for the 
paid-up policy and as an inducement made a written representation 
regarding his ill-health for a long time previous, which substantially 
contradicted the statements in his application for the $10,000 policy. 
Thereupon the company declared the latter void on the ground of 
misrepresentation and refused to receive any more premiums. The 
insured then sued to recover the premiums already paid on the poli- 
cies. 


Barey, J. 

It is manifest from the character of the verdict in this case, that 
the jury intended to award the plaintiff the full amount of the pre- 
miums paid by him on all the policies of insurance issued to him by 
the defendant, together with interest thereon, and the question 
arises whether such verdict is sustained by the evidence. 

The general rule of law applicable to the right of the assured to a 
return of premiums paid, is, that where neither party is chargeable 
.Wwith fraud, and the contract is not against law or good morals, the 
assured may, in the absence of express stipulation on the subject, re- 
cover back his premiums, where the risk has not been commenced, 
or where the contract is void, ab initio. But where the risk is entire 
and has once commenced to run, though it be for ever so short a pe- 
riod, there can be no apportionment or return of the premium. 

In case of fraud it has always been held that the premium must 
be returned, whenever the policy is rendered void by reason of the 
fraud of the insurer. Thus, for example, where the insurance was 
made on a certain voyage, “ Lost or not lost” when the insurer at 
the time he entered into the contract, privately knew that the ship 
was arrived safe, he was held to be bound to restore the premium. 
Carter vs. Boehm, 3 Burr, 1909. At one time, however, the deci- 
sions of the English courts were somewhat fluctuating as to whether 
the assured was or was not entitled to a return of premium where 
the contract was rendered void, ab inition, by his own fraud. It was 
contended that as the insurer received the premium in consideration 
of his taking upon himself the risk mentioned in the policy, he 
could have no right to retain it if no risk was run, and however im- 
properly or unfairly the assured may have conducted himself, that 
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would not furnish a new consideration to the insurer to be substi- 
tuted in place of that expressed in the policy, so as to enable him to 
retain the premium. Wittenham vs. Thornbrough, 2 Vern., 206 ; De 
Costa vs. Scanderst, 2 P. Wms., 170; Wilson vs. Ducket, 3 Burr, 
1361. But the impolicy as well as the injustice of this view was 
pointed out by Lord Mansfield in a case tried before him in 1785, 
and not long afterwards the contrary doctrine was settled by the 
court of King’s Bench. Tyler vs. Horn, cited in Park on Ins., 218; 
Chapman vs. Kennett, Id. The rule thus established by the King’s 
Bench has ever since that time prevailed in England, and has been 
adopted without any material dissent in this country. Freismuth 
vs. Agawam Mut. Fire Ins. Co., 10 Cush., 587. It is, that where a 
policy is void by reason of fraudulent misrepresentations or conceal- 
ments on the part of the assured, the premiums cannot be recovered 
back. 

For a full discussion of the foregoing principles the following au- 
thorities may be consulted. 2 Marsh on Ins., chap. 16 ; 2 Arnould 
on Ins., chap. 11 ; Park on Ins., 215 ; Hughes on Ins., chap. 16; El- 
lis on Fire and Life Ins., 24, 153; May on Ins., sec. 567 ; 2 Phillips 
on Ins., chap. 22 ; Bliss on Life Ins., sec. 423 ; Flanders on Ins., 154. 

Of the policies of insurance in question in this case, the first three 
were issued on an application which represented the plaintiff as being 
in good health, except that in the certificate of the medical examiner, 
it appeared that he was then afflicted with hemorrhoids. So far, 
then, as that particular disorder was concerned, there was no misrep- 
resentation or concealment, and the policies were issued with full 
knowledge of the condition of his health in that respect. The only 
evidence in the record as to his health at that time apart from the 
application itself, and the plaintiff's mere statement in his testimony 
that he was in poor health is to be found in his letter of October 
16, 1874, offered in evidence by the defendant, and it is difficult to 
see that the letter, so far as it applies to that period, discloses any 
sickness or disease beyond a severe attack of hemorrhoids. It is 
furthermore asserted in the letter that when the application was 
made, the plaintiff gave to Talbott, the defendant’s agent, a correct 
statement of his condition, and told him that he did not believe that 
in his situation any company would insure, and it also appears, at 
least inferentially, that Talbott after receiving such information, 
drew up the application, and the plaintiff, supposing he had cor- 
rectly stated the facts as disclosed to him, signed the application 
without reading it. 
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It thus appears that these three policies were valid and not subject 
to avoidance by reason of any misrepresentation or concealment on 
the part of the plaintiff. The only disease from which the plaintiff 
was then suffering was disclosed in the application, or even if the 
plaintiff's letter should warrant a different conclusion, it appears 
that the condition of his health was fully disclosed to the company’s 
agent who was trusted to draw up the application, and who drew it 
up without inserting all the facts communicated to him by the 
plaintiff. A policy of insurance cannot be avoided by the insurer on 
the ground of facts which were known to the agent who made the 
survey and filled up the application and omitted to insert them 
therein. Atlantic Ins. Co. vs. Wright, 32 Ills., 463. See also Com- 
mercial Ins. Co. vs. Spankneble, 52 Id., 53; Lycoming Ins. Co. vs. 
Barringer, 73 Id., 230 ; Reaper City Ins. Co. vs. Jones, 62 Id., 458. 

The facts in relation to the $10,000 policy are essentially different. 
That policy was taken out something more than seven years after the 
date of the first application, and it does not appear that at that time 
the plaintiff made any disclosures in relation to his health save what 
are embodied in the application then made. In that his health is 
represented as good in every respect, the existence of each of the 
diseases as to which inquiry is made is specifically denied, and to the 
question whether, during the preceding seven years he had been af- 
flicted with any severe sickness or disease, he answered, “ had piles 
from 1865 to 1869, that is all.” That these representations were un- 
true and that he was not only still suffering from hemorrrhoids but 
also from a complication of other disorders which were likely to 
shorten the period of his life, is abundantly shown by his letter. 
The statements of the letter stand entirely uncontradicted and un- 
explained, and no attempt appears to have been made to show by 
evidence, what is claimed jin argument, that they were untrue in 
fact, and only the creation of the plaintiffs morbid imagination. 

Nor can it be held that the disclosures made to Talbott in 1866, 
were notice to the defendant of the condition of the plaintiff’s health 
in 1874. The interval, it may be presumed, was sufficient for the 
eradication of all curable diseases, and the plaintiff's application 
made in 1874, represented in effect that he had recovered from the 
disease under which he was suffering at the date of his former poli- 
cies. 

It cannot be doubted, we think, that the defendant’s refusal to ac- 
cept the premium on the $10,000 policy when due, and its instruc- 
tion to its agent to receive no more premiums thereon, was an avoid- 
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ance of the policy so far as the defendant had any right or power to 
avoid it, and the plaintiffs right to recover back the premiums paid 
depends upon whether such avoidance was wrongful. - McKee vs. 
Pheenix Ins. Co., 28 Mo., 383. Ifno proper ground for such avoid- 
ance existed, then the plaintiff was at liberty to treat the contract as 
at an end and recover back all the money paid under it. But if, on 
the other hand, his misrepresentations or concealments were such 
that under the rules of law, or by the express terms of the contract, 
or both, the policy was voidable, he could have no right to a return 
of his premiums. 

Even if it should be held that the defendant wrongfully terminated 
the policy, it is plain that the judgment must be reversed for the rea- 
son that the verdict was for too large an amount. The recovery 
must be limited to the premiums paid on the policy thus wrongfully 
avoided. Those paid on the first three policies can in no sense be 
regarded as having been paid on the $10,000 policy. Those three 
policies had no connection with those of later date, except that their 
surrender formed a part of the consideration upon which the last 
mentioned policies were issued. The three policies so far as this rec- 
ord shows were in all respects valid, so long as the plaintiff was 
able to keep them in force by the payment of the annual premiums, 
and during all that time the defendant carried the risk thereby as- 
sumed, and had the plaintiff died then, the defendant would un- 
doubtedly have been liable to pay the full amount thereby insured. 

The surrender of the three original policies may be regarded as 
forming a part of the consideration of the $10,000 policy and the 
$786 paid-up policy to the extent of their then cash or surrender 
value and no further. 

This value was by no means necessarily commensurate with or de- 
pendent upon the amount of premiums which had been paid. What 
it really was we have no evidence beyond the estimate which the par- 
ties themselves appear to have put uponit. For the surrender of 
the $5,000 and $3,000 policies the defendant offered and the plaintiff 
accepted the $786 paid-up policy, and for the surrender of the $2,- 
000 policy there was a like agreement that $150 cash should be al- 
lowed, said sum to be applied in part payment of the first semi-an- 
nual premium on the $10,000 policy. There is no evidence of any 
unfairness in these estimates, or that they were not the full amount 
the policies to be surrendered were then worth. Furthermore, these 
values having been agreed upon by the parties with full knowledge 
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of all the facts and without fraud or coercion, such agreement must 
be regarded as conclusive between them. 

It may be remarked that the evidence shows no direct attempt on 
the part of the defendant to set aside or avoid the $786 paid-up 
policy, whether that policy was so related to the $10,000 policy that 
an avoidance of the latter carried with it as a necessary result an 
avoidance of the former, or whether the paid-up policy is still in 
force, we do not feel called upon to determine. 

But we think it manifest from the evidence that the defendant 
was justified in avoiding the $10,000 policy. The admissions of the 
plaintiff's letter of October 16, 1874, render it clear beyond contro- 
versy, that he was guilty of gross misrepresentations, concealments 
in the written application on which that policy was based. The ap- 
plication which is shown to have been filled up according to his dic- 
tation, represents him as being in good health in every respect, and 
sound in body and mind, while it appears from his letter that he 
was and for years had been suffering from a complication of disor- 
ders and ailments of a painful and aggravated character, and which, 
if they had been disclosed at the time his application was made 
would have altogether prevented the execution of the policy. That 
these representations were false, and were known to be so by the 
plaintiff, and that the defendant relied upon them in issuing the pol- 
icy, is, as the evidence now stands, beyond dispute. It thus appears 
that the policy was avoided in consequence of the plaintiff's own 
fraud, and it necessarily follows from well established rules of law, 
that he cannot be entitled to a return of the premiums paid. 

The same result follows from the terms of the contract itself. In 
the application which was made a part of the contract, the plaintiff 
agreed and warranted that the answers therein given were true, and 
that if said application was in any respect false or fraudulent, the 
policy should be void, and all moneys paid on account thereof should 
be forfeited to the defendant. This condition in the contract of the 
parties must be held to be valid, and under it the plaintiff is pre- 
cluded from recovering back his premiums. A condition in a pro- 
posal for a policy of life insurance almost identical with this was 
considered by the English Court of Exchequer in Duckett vs. Wil- 
liams, 2 Cromp., Mees, 348, and it appearing that certain repre- 
sentations in the proposal were untrue, it was held that under this 
clause the policy was void and the premiums paid forfeited to the 
company, so that they could not be recovered back. 

The instructions of the court below were, in the main, in accord- 
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ance with the principles above laid down, but the jury seem to have 
disregarded the instructions and to have found their verdict against 
both the law and the evidence. 

Their verdict should have been set aside, and for the error of the 
court in refusing to set the verdict aside and award a new trial, the 
judgment must be reversed and the cause remanded. 

Counsel for the defendant have urged with considerable force 
their assignment of error based upon the admission in evidence of 
the plaintiff's letter of December 26, 1873, to Talbott, and Talbott’s 
answer indorsed thereon. It became material in one view of the 
case, to prove the date at which the three policies were transmitted 
by Talbott to the plaintiff before their delivery to Day, and as it is 
shown that they were inclosed by Talbott with those letters, we 
think the letters themselves contain some evidence on that question. 
We do not see that they were admissible on any other ground or for 
any other purpose. It is very clear at least that the plaintiff's state- 
ments in his letter, not assented to or even noticed by Talbott in his 
answer, are not competent to prove the facts thus stated. 

Judgment reversed. 





